This Deed Poll
is made the 297th day of March 2003November 2019 by ARA ConsultantsFundhost Limited
ABN 69 092 517 08778 102 304 692
(“the Responsible Entity”) of Level OneSuite 5.01, Level 5, 28 O’Connell Street, Sydney, New
South Wales 2000339 Whitehorse Road, Balwyn, Victoria 3013.

RECITALS
(A)

The Responsible Entity wishes to establish a fund to be known as the ARA Investment
Fund (“the Fund”) and to operate the Fund in accordance with the provisions of the
Law (as hereinafter defined).

(B)

The Fund will take effect from the date upon which the Responsible Entity receives
moneys invested in accordance with this Deed and for the purposes of the Fund.

NOW THIS DEED WITNESSES AND IT IS HEREBY AGREED AND DECLARED
AS FOLLOWS:
1.

DEFINITIONS AND INTERPRETATION OF THIS DEED

1.1

Definitions

In this Deed, unless otherwise indicated or the context or subject matter otherwise requires,
the following words and expressions have the following meanings:
“Accounting Income” means in relation to the Fund in any period, all the net income of
the Fund determined by the Responsible Entity in accordance with generally accepted
accounting principles as if the period was a year of income, whether accrued, due or
receivable or received and not previously accounted for the period. (Definition deleted)
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“Accumulated NTI” means:

(a)

in relation to the Fund;

(i)
as at any particular date during a Distribution Period, the amount of Net Taxable
Income of the Fund which the Responsible Entity determines has been derived and is to be
counted as Accumulated NTI as at that date; and
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(ii)
as at the end of a Distribution Period, the Net Taxable Income of the Fund in respect
of the Distribution Period; and
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(b)
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in relation to a Unit of the Fund (in respect of each Investment Option and in respect
of each Unit), the relevant amount determined from time to time during the Distribution
Period in accordance with clause 6.2;
subject to any adjustment the Responsible Entity considers appropriate on account of any
relevant loss for income tax purposes. (Definition deleted)
(Definition of “Additional Charge” deleted by Supp Deed dated 31/08/2006)
“AMIT” means managed investment trust that is an attribution managed investment trust,
as contemplated by the AMIT Laws.
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“AMIT Laws” means those provisions of the Tax Act governing attribution managed
investment trusts, and include any public and private ATO rulings relating to those laws.
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“AMMA Statement” means AMIT Member Annual Statement within the meaning in the Tax
Act.
“Application” means the application made by any person to participate in the Fund as a
Unitholder or by a Unitholder to acquire additional Units or exchange Units in any Investment
Option for Units in another Investment Option or other Investment Options in the Fund
pursuant to clause 4.1 and accepted by the Responsible Entity in accordance with the
relevant provisions of clause 5. (Definition amended by Supp Deed dated 09/07/03)
“Applications Account” means in relation to the Fund the account of that name maintained
in accordance with clause 4.3. (Definition deleted)
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“Application Amount” means, in relation to each Application for the issue of Units in the
Fund or for the acquisition of additional units in the Fund which is accepted by the
Responsible Entity, the amount subscribed in respect of each such Application. (Definition
deleted)
“ASIC” means the Australian Securities and Investments Commission or any predecessor or
successor of it and includes its delegate of ASIC or a delegate of any predecessor.
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“ASIC Policy” means the policy and relevant class orders or other ASIC relief or exemption
which govern the Fund.
“Assets” means all the cash, Investments and other property, rights and assets income of
the Fund, but not application money or property in respect of which Units have not yet been
issued, proceeds of redemption which have not yet been paid or any amount in any
distribution account.including any receivable Where there is more than one Investment
Option and the Value of the Net Assets referable to a particular Investment Option is being
calculated, reference to "Assets" means that proportion of the Fund Assets that the
Responsible Entity considers are properly referable to each Investment Option.
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“Associate” has the meaning given to it in Section 9 of the Corporations Act.
“ATO” means the Australian Taxation Office.
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“Auditor” means the auditor of the Fund appointed under clause 13.
“Australian ADI” has the same meaning as under the Corporations Act.(Definition
deleted)
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“Australian Financial Services Licence” has the same meaning as under the Corporations
Act.
“Business Day” means, unless otherwise determined by the Responsible Entity, a day other
than a Saturday or a Sunday on which the banks are open for general banking business in
the capital city of the State or Territory in which a relevant act takes or is to take
placeSydney.
“clause” means a clause of this Deed.
“Commission” means the Australian Securities & Investments Commission or any
predecessor or successor of the Commission and includes a delegate of the Commission or
any predecessor of the Commission and the acronym “ASIC” shall where used in this Deed
have a corresponding meaning.
“Corporations Act” means the Corporations Act 2001 (Cth), as amended from time to time.
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“Costs” include costs, fees, charges, expenses, Taxes and any costs relating to the payment
of them.
“Current Unit Value” means in relation to a Unit in the Fund, subject to clause 9.4, the
sum of the Investment Option Proportion Values in respect of that Unit. (Definition
deleted)
“Custodian” means any custodian appointed by the Responsible Entity pursuant to clause
14.3(b) which is a Corporation or a wholly owned subsidiary of a Corporation which:
(a)
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carries on in any jurisdiction in which it is to be appointed so to act as its principal
business the business of banking or the provision of specialist custodial services;
and

(c)(a) agrees in writing to be bound by the terms of clause 14 as those terms relate to the
Custodian,
provided that where a wholly owned subsidiary is appointed, the corporation of which it is a
subsidiary guarantees to the Responsible Entity, in writing, the performance by the subsidiary
of its obligations under the appointment.
“Debt-Like Trust Instrument” includes debt like trust instruments as contemplated by
section 276-505 of the Tax Act.
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“Deed” means this trust deed as originally executed and as it may from time to time be
amended in accordance with its provisions, which establishes and governs the Fund.
“Distributable Income” has the meaning given to it in clause 9.
“Distribution Account” means an account of that name established and maintained under
clause 9.3. (Definition deleted)
“Distribution Calculation Date” means the last day of each Financial Year and in relation
to an Investment Option, any date described as such in Schedule 2 or anysuch other date or
dates days determined by the Responsible Entity.
“Distribution Date” means in relation to an Investment Option, a date which is no later
than two months after the immediately preceding Distribution Calculation Date or such other
date or dates determined by the Responsible Entity.(Definition deleted)

“Distributable Income” means in relation to the Fund and a Distribution Period the sum
of:
(a)

the Net Taxable Income of the Fund for that Period;

(b)

so much of the amount (if any) by which the Accounting Income of the Fund for that
period exceeds the Net Taxable Income of the Fund for that Period which the
Responsible Entity determines is to be included in the Distributable Income of the Fund
for that Period; and

(c)

any amount of capital which the Responsible Entity determines is to be included in the
Distributable Income of the Fund for that Period,

provided that in determining the cash amount of the Distributable Income of the Fund for a
Distribution Period, the amount otherwise determined as aforesaid will be subject to such
reduction as the Responsible Entity considers appropriate on account of any grossing-up
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deemed necessary for income tax purposes, including without limitation any grossing-up in
relation to foreign tax credits or imputation credits.\
“Distribution Period” means in relation to an Investment Option:
(a)

in the case of the first Distribution Period, the period from the establishment of the
Fund to the end of the next Distribution Calculation Date;

(b)

in the case of the last Distribution Period, the period commencing at the beginning of
the day after the preceding Distribution Calculation Date and ending on the date of
termination distribution on winding up of the Fund; and

(d)

(c)
in all other circumstances, the period commencing on the day after the
preceding Distribution Calculation Date and ending at the end of the next occurring
Distribution Calculation Date.
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“Eligible Unitholder” means a person eligible to invest and remain invested in the Fund (as
determined by the Responsible Entity from time to time or as disclosed in any Product
Disclosure Statement).
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“Entry Fee” means in relation to the Fund and each Application for the issue of Units or the
acquisition of additional Units, the amount, which (subject to clause 11.2) is specified in
Schedule 2.(Definition deleted)
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“Exempt Income” has the meaning in the Tax Act.
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“Extraordinary Resolution” means a resolution passed at a meeting of Unitholders duly
convened and held in accordance with the provisions of this Deed by a majority consisting of
not less than three-quarters of the persons voting thereat upon a show of hands and if a poll
is demanded then by a majority consisting of not less than three-quarters of the votes given
in person or by proxy on such poll.(Definition deleted)
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“Financial Year” means in relation to the Fund each period of twelve (12) months ending
30 June or, if the Fund adopts for taxation purposes a year ending on a day other than 30
June, means each period of twelve (12) months ending on that other date, and includes the
period from the date of establishment of the Fund to the next succeeding 30 June (or other
date) and any period between the end of the last complete twelve (12) month period prior to
the date of termination of the Fund and the actual date of termination of the Fund.
“Former Unitholder” in respect of a Distribution Period, means a person who was
registered as the holder of a Unit at any time during the Distribution Period, but who is not
registered as the holder of the Unit at the end of the last day of the Distribution Period.

Formatted: Font: Bold

“Fund” means the managed investment scheme governed by this Deed in accordance with
the Corporations Act.
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“Fund Register” means the register of Unitholders maintained by the Responsible Entity
pursuant to clause 16.
“GST” means thea goods and services Ttax, value added Tax or levied under A New Tax
System (Goods and Services Tax) Act 1999 or any other similar consumption Ttax levied by
the Commonwealth or a State Government.
“Income Amount” means for a Distribution Period (subject to clause 9)
(a)
in relation to a Unit and a particular Investment Option for which that Unit has been
issued, the amount which as at the relevant Distribution Calculation Date is equal to the sum
of:
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(i)

the Accumulated NTI of each Unit issued in respect of the Investment

Option;
(ii)
so much of the amount (if any) by which the Accounting Income of the Fund
for the Distribution Period exceeds the Accumulated NTI of the Fund for that period which
the Responsible Entity determines is to be included in the Income Amount of each Unit issued
in respect of the Investment Option; and
(iii)
any amount of capital which the Responsible Entity determines is to be included in
the Income Amount of each Unit issued in respect of the Investment Option;
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or
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(b)
in relation to a Unitholder, the aggregate of the total Income Amounts attributable to
the total number of Units held by that Unitholder under this Deed.(Definition deleted)_
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“Investment” means any type or form of, or any interest in or right or obligation in respect
of, any real or personal property, whether or not producing income or gain.
“Investment Manager” means ARA Consultants Limited (or any replacement investment
manager).
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“Investment Option” means in relation to the Fund, the Assets, or class or mix of Assets,
included for the time being by the Responsible Entity in an Investment Option in accordance
with clause 8.5 and established by the Responsible Entity for the purposes of the Fund.
“Investment Option Proportion” means in relation to each Investment Option the
number most recently calculated in accordance with clause 7.1. (Definition deleted)
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“Investment Option Proportion Value” means in relation to a Unit and an Investment
Option the product of P and OV, where:
“P”
is the current Investment Option Proportion attributable to a Unit in respect of the
relevant Investment Option; and
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“OV”
is the current Net Investment Option Value of the Investment Option. (Definition
deleted)
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“Investment Option Share” means in relation to an Investment Option and any amount,
the portion of that amount which the Responsible Entity determines to be attributable to that
Investment Option.(Definition deleted)
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“Issue Price” means the price of Units of a particular Investment Option calculated in
accordance with clause 5.
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“Liabilities” means all present liabilities of the Fund including any provision which the
Responsible Entity decides should be taken into account in determining the liabilities of the
Fund (for example, for unpaid performance fees), but does not include:
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(a)

any amount representing Unitholders’ capital;

(b)

undistributed profits;

(c)

interest attributable to Unitholders accruing on Unitholders' capital;

(d)

capital reserves; or
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(a)

any other amount representing the value of rights attaching to Units, whether or not
redeemable,

regardless of whether characterised as equity or debt in the accounts of the Fund. Where
there is more than one Investment Option and the Value of the Net Assets referable to a
particular Investment Option is being calculated, reference to "liabilities" means that
proportion of the liabilities that the Responsible Entity considers are properly referable to
each Investment Option.
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‘Liquid” has the same meaning as in Chapter 5C of the Corporations Act.
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“Minimum Application Amount” means in relation to the Fund and the Investment
Options in the Fund, the amount specified in Schedule 2 or, such other amount determined
by the Responsible Entity.(Definition deleted)
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“Minimum Unit Value” means for any particular purpose in relation to a Unit the amount
specified in Schedule 2 or, such other amount determined by the Responsible
Entity.(Definition deleted)
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“month” means a calendar month.
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“Net Application Amount” means in relation to any Application for Units or the acquisition
of additional Units the amount determined in accordance with the following formula:
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NAA = PV – [EF +T +TC]
Where:
“NAA” is the Net Application Amount
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“PV”

is the applicable Application Amount
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“EF”

is the Entry Fee

“T”
is the amount of any Tax which may be payable on or in respect of the Application,
the creation or issue of any Units or the acquisition of additional Units, as determined by the
Responsible Entity; and
“TC”

is the Transaction Charge.(Definition deleted)
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“Net Investment Option Value” means in relation to an Investment Option the amount
equal to:
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(a)

the Total Investment Option Value in respect of the Investment Option; less
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(b)

the sum of:

(i)
all amounts which the Responsible Entity determines to be necessary to repay any
borrowings of the Fund which the Responsible Entity attributes to the Investment Option for
this purpose; and
(ii)
all amounts which the Responsible Entity determines to be necessary to meet other
liabilities of the Fund (including contingent liabilities) which the Responsible Entity attributes
to the Investment Option for this purpose, including without limitation the amount of any
other provision or allowance which the Responsible Entity considers should be made in
respect of the Investment Option for this purpose. (Definition deleted)
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“Net Taxable Income” means for the Fund and a Distribution Period the net income for
that Period determined in accordance with the principles applicable under section 95(1) of the
Tax Act (as if that Period was a year of income).(Definition deleted)
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“Net Fund Value” means in relation to the Fund the sum of the Net Investment Option
Values of the Investment Options of the Fund. (Definition deleted)
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“Non-assessable Non-exempt Income” has the meaning given in the Tax Act.
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“Notional Amounts” means those amounts such as foreign Tax credits and franking credits
which give rise to assessable income but do not result in the receipt of any cash or property.
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“Ordinary Resolution” means a resolution passed at a meeting of Unitholders duly
convened and held in accordance with the provisions of this Deed by a majority of persons
voting thereat upon a show of hands and if a poll is demanded then by a majority of the
votes given in person or by proxy on such poll.(Definition deleted)
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“Paid-up Proportion” means the number obtained by multiplying the number of Partly Paid
Units on issue as at the date of calculation by the fraction obtained by dividing the aggregate
of all amounts paid or due but unpaid in respect of all Partly Paid Units in issue as at the date
of calculation by the total of the Issue Prices of those Partly Paid Units.
“Partly Paid Units” means Units in respect of which a portion of their Issue Price remains
unpaid.
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“person” includes company, corporation, firm or body of persons.
“Prescribed Pricing Cut Off Time” means in relation to the Fund the time or times at
which specified in Schedule 2 or, such other date or time determined by the Responsible
Entity determines that applications or Redemption requests for Unitholders or any group of
Unitholders or Unitholders of an Investment Option must be received to obtain a Unit price
calculated at a particular time.
“Product Disclosure Statement” means in relation to the Fund a Product Disclosure
Statement prepared for the purposes of the Fund and issued by the Responsible Entity
pursuant to the provisions of Division 2 of Part 7.9 of the Corporations Act, including any
replacement or supplementary Product Disclosure Statement. (amended by Supp Deed
dated 31/08/2006)
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“Quarterly Period” means any successive period of three (3) months ending on the thirty
first day of March, the thirtieth of June, the thirtieth day of September and the thirty-first day
of December except that the last Quarterly Period shall be the broken period (if that be the
case) ending on the date of termination of the Fund and commencing on the first day of
January, April, July or October immediately preceding the date of termination.(Definition
deleted)
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“Redemption” and “Redeem” must be construed in accordance with clause 6.4.
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“Redemption Amount” has the meaning given in clause 6.2(b). means in relation to a Unit
which is (or is deemed to be) the subject of a request for Redemption, the sum of the values
of RA determined in respect of each Investment Option in accordance with the following
formula (or in any other manner determined by the Responsible Entity):
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RA = (V + ANTI) – (RC + T + TC)
Where
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“RA”
is the portion of the total Redemption Amount which, subject to clause 7.2(b), is
attributable to the Units being redeemed in respect of the Investment Option;
“V”

is the whole of the relevant Investment Option Proportion Value;

“ANTI”

is the Accumulated NTI of each Unit in respect of an Investment Option;

“RC”

is the Investment Option Share of the Redemption Charge;

“T”
is the Investment Option share of the amount of any Tax which may be or become
payable on or in respect of the request for Redemption or the Redemption, as determined by
the Responsible Entity; and
“TC”
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is the Investment Option share of the Transaction Charge.

“Redemption Charge” means in relation to the Fund and each Redemption of a Unit the
amount which (subject to clause 11.2) is specified in Schedule 2.(Definition deleted)

Formatted: Not Highlight

“Redemption Date” means in relation to a Unit that is to be Redeemed, the day
determined by the Responsible Entity but:
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(a)
not earlier than the first day of the Transaction Period next following the
Transaction Period in which the request for Redemption was received (or deemed to be
received) by the Responsible Entity; and
no later than the day which is 30 days (or any other period determined by the
Responsible Entity) after the day on which the request was received (or deemed to be
received) by the Responsible Entity. (Definition deleted)
“Redemption Price” means the price of Units of a particular Investment Option calculated
in accordance with clause 7.
“Registered Scheme” means a managed investment scheme registered under section
601EB of the Corporations Act.
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“Responsible Entity” means ARA ConsultantsFundhost Limited (ABN 69 092 517 087, AFSL
No 233045), or such other entity appointed as trustee which is named in the Commission’s
record as the responsible entity of the Fund from time to time.
“Savings Plan” (Definition deleted by Supp Deed dated 09/07/03)
“Section 95 Income” means “net income” as defined by section 95 of the Tax Act or, if
repealed or replaced, any concept enacted to replace this definition.
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“Switching Amount” means in relation to a Unit in respect of which the Responsible Entity
has accepted an application to Redeem Units in any Investment Option in exchange for Units
in another Investment Option or other Investment Options:
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(a)
in the case of each Investment Option in respect of which the Unitholder desires to
reduce his or her Unit Holding, the amount determined in accordance with the following
formula (or in any other manner determined by the Responsible Entity):
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SA = SRA – (SC + T + TC)
Where:
“SA”

Formatted: Tab stops: Not at 0.95 cm
Formatted: Indent: Left: 0 cm, Tab stops: Not at 0.95 cm
Formatted: Normal, Tab stops: Not at 0.95 cm

is the Switching Amount;
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“SRA”

is the applicable Switching Reduction Amount;

“SC”
is the Investment Option Share of the amount of any Tax which may be or
become payable on or in respect of the application to switch between Investment Options as
determined by the Responsible Entity; and
“TC”

is the Investment Option Share of the Transaction Charge;
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and
(b)
in the case of each Investment Option in respect of which the Unitholder desires to
acquire Units or increase his or her Unit Holding, the sum of the values of SA determined in
accordance with the following formula (or in any other manner determined by the
Responsible Entity):
SA = SIA x RSA
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Where:
“SA”

is the Switching Amount;

“SIA”

is the applicable Switching Increase Amount;

“RSA” is, in respect of the Switching Reduction Amount of which that Switching
Increase Amount forms part (as determined pursuant to clause 4.2(a)), the applicable value
of SA determined under paragraph (a) of this definition; and
“SRA” is the Switching Reduction Amount of which that Switching Increase amount
forms part (as determined pursuant to clause 4.2(b)). (Definition deleted)
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“Switching Charge” means in relation to the Fund and each application to Redeem Units in
any Investment Option in exchange for Units in another Investment Option or other
Investment Options which is accepted (or deemed to be accepted) by the Responsible Entity
the amount which (subject to clause 11.2) is specified in Schedule 2.(Definition deleted)
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“Switching Date” means in relation to a Unit which is the subject of an application to
Redeem Units in one or more Investment Options in exchange for Units in one or more other
Investment Options, the day determined by the Responsible Entity but:

Formatted: Font: Bold, Not Highlight

(a) not earlier than the first day of the Transaction Period next following the Transaction
Period in which that application was accepted (or deemed to be accepted) by the Responsible
Entity; and
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(b) not later than the day which is thirty (30) days (or any other period so determined by
the Responsible Entity) after the day on which that application was accepted (or deemed to
be accepted) by the Responsible Entity.(Definition deleted)
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“Switching Increase Amount” has, in the case of a particular investment Option, the
meaning given in clause 4.2(b). (Definition deleted)
“Switching Reduction Amount” has, in the case of a particular investment Option, the
meaning given in clause 4.2(a).(Definition deleted)
“Tax” means all kinds of taxes, duties, imposts, deductions and charges imposed by a
government including GST or any amount recovered from the Responsible Entity by way of
reimbursement of GST or any amount included either expressly or impliedly in an amount
paid or payable by the Responsible Entity on account of GST, together with interest and
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penaltiesincludes any Commonwealth or State impost (including GST, tax, duty, charge or
levy) and any interest, fine, penalty, charge, fee or other amounts imposed on or in respect
of any of them.
“Tax Act” means the Income Tax Assessment Act 1936 (Cth or, incorporating the Income
Tax Assessment Act 1997 (Cth) or both, as the context requires, and the Taxation
Administration Act 1953 (Cth) (and includes the AMIT Laws).
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“Time the Fund is Valued” means a time at which the Responsible Entity calculates Value
of the Net Assets or gross Assets (as the case may be), provided that such frequency is not
less than monthly (unless otherwise contemplated by this Deed).
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“Total Asset Value” means the total value of the Assets of the Fund.(Definition Deleted)
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“Total Investment Option Value” means in relation to an Investment Option the amount
which the Responsible Entity determines to be equal to the value of the Assets attributable to
the Investment Option but not including the Accumulated NTI in respect of the Investment
Option or any amount which is required to be credited to, or which stands to the credit of, a
Distribution Account.(Definition Deleted)
“Total Unit Amount” means in relation to a Unit the sum of:
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(a)

the Current unit Value of the Unit; and
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(b)

the Accumulated NTI in respect of the particular Unit.(Definition deleted)

Formatted: No bullets or numbering

“Transaction Date” means the day in each week which is:
(a)

described as such in Schedule 2;
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or, in any case,
(b)
or

any other day or days in a week which may be determined by the Responsible Entity;

(c) any day or days in any greater period which may be determined by the Responsible
Entity. (Definition deleted)
“Transaction Charge” means an amount determined by the Responsible Entity and which
reflects an estimate of costs incurred or which would be incurred:
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(a)

when calculating the Issue Price of a Unit, the Responsible Entity’s reasonable estimate
of the average cost necessary to acquire for the purchase or acquisition of Assets of
the Fund on the issue of Units or additional Units(including costs associated with
brokerage, stamp duty or other costs) and to avoid an adverse impact on other
Unitholders because of the acquisition of Units; and
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(b)

(b)
when calculating the Redemption Price of a Unit, the Responsible Entity’s
reasonable estimate of the average cost necessary to sell for the sale or disposal of
including costs associated with brokerage, stamp duty or other costs) and to avoid an
adverse impact on other Unitholders because of the redemption of UnitsAssets of the
Fund on a Redemption effected out of the Assets of the Fund,
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but, subject to the Corporations Act, the Responsible Entity may (for a particular application
or request for redemption or group or generally) deem these costs to be a lesser sum or
zero. For the avoidance of doubt, the Responsible Entity’s determination of the Transaction
Charge must be consistent with the conditions of any relevant ASIC class order (for example,
under ASIC class order 13/655 and modified sections 601GAE and 601GAF of the
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Not at 0.95 cm
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Corporations Act, when calculating the Unit price, the Responsible Entity can in certain
circumstances cover costs associated with acquiring or disposing of Assets and if the
Responsible Entity uses estimates, it should take into account its duties under s601FC of the
Corporations Act).
“Transaction Period” means:
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(a)
in the case of the first Transaction Period, the period from the establishment of the
Fund to the next Transaction Date;
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(b)
in the case of the last Transaction Period, the period commencing at the beginning of
the day after the preceding Transaction Period and ending at the end of the date of
termination of the Fund; and
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(c)
in all other circumstances, the period commencing at the beginning of the day after
the preceding Transaction Date and ending at the end of the next occurring Transaction
Date.(Definition deleted)
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“Uncalled Amount” has the meaning given to it in clause 7.5(c) of this Deed.
Formatted: Font: Not Bold

“Unit” means an undivided interest in the trusts ofbeneficial interest in the Fund as provided
for in this Deed and, subject to this Deed, where the rights attaching to an Investment
Option require, includes a reference to Investment Options.
“Unitholder” means a person who holds an interest in the Fund (including, for example,
persons registered as the holder of at least one or more Units in the Fund that have not been
redeemed, (including any persons jointly registered) or otherwise stated to be a Unitholder in
accordance with a provision of this Deed, an includes a Unitholder of an Investment Option
being the person registered as a holder of a Unit in that Investment Option (including
persons jointly registered).
“Unit Holding” means the total number of Units held in the Fund by a Unitholder.
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“Unpaid Amount” has the meaning given to it in clause 7A.2(a) of this Deed.
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“User Pays Fees” means any cost incurred in relation to:
(a)
(b)

an entitlement to a payment or a payment to or from the Fund in respect of a
Unitholder; or
any act or omission requested by a Unitholder,
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which the Responsible Entity considers should be borne by that Unitholder.
“Value of the Net Assets” means the net value of the Assets of the Fund (or Investment
Option as appropriate) less the Liabilities of the Fund (or Investment Option as appropriate).

1.2
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Interpretation
In this Deed unless the contrary intention applies:
(a)

In this Deed unless the contrary intention appears or the context requires
otherwise terms which are defined in the Corporations Act, but which are not
expressly defined in this Deed, have when used in this Deed their defined
meaning under the Corporations Act.;
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(b)

In this Deed all words importing the singular shall include the plural and vice
versa and all words importing the masculine gender shall include the feminine
and neuter genders and vice versa.;

(c)

aAll references in this Deed to other provisions or clauses of this Deed shall be
deemed to be references to such other provisions or clauses as altered, added to
or modified from time to time under the provisions of clause 20. Where in this
Deed there is a reference to a range of clauses of this Deed, the reference shall
include the clauses actually mentioned.;

(d)

aA reference to a statute or regulation includes all statutes and regulations
amending, consolidating, re-enacting or replacing them, and a reference to a
statute includes all regulations, proclamations, ordinances and by-laws under that
statute.;

(e)

aAny provision of this Deed which contemplates the exercise of a power, right,
discretion or authority by the Responsible Entity is to be read as if the words “at
any time and from time to time either generally or in any particular case” where
appropriately added to that provision;.

(f)

hHeadings and footnotes have been inserted in this Deed for guidance only and
shall not form part hereof nor affect the construction hereof.

(g)

iIf and to the extent of any conflict between a clause in the body of this Deed
and a Schedule, that clause will prevail and to the extent that there is any conflict
between a clause of this Deed and ASIC Policy, the ASIC Policy will prevail;.

(h) a reference to a “person” includes a reference to the person’s executors,
administrators, successors, substitutes (including, without limitation, any persons
taking by novation) and assigns;
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1.3
(a)

(i)

a reference to “amend” includes delete or replace;

(j)

the word including or includes, for example or such as when introducing a list of
items do not exclude a reference to other items whether of the same class or
genus or not;

(k)

a reference to any thing (including, without limitation, any amount) is a reference
to the whole and each part of it;

(l)

a reference to a year (other than a Financial Year or year of income) means a
calendar year;

(m)

a reference to a group of persons is a reference to all of them collectively, to any
two or more of them collectively and to each of them individually; and

(n)

the expression “subject to the rights and obligations attaching to any Investment
Option” (or similar) is to be taken as a reference to the relevant terms of issue of
the relevant Investment Option.
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Compliance with Accounting Standards
Subject to clause 1.3(b), where in this Deed the phrase “in accordance with generally
accepted accounting principles” is used for the purposes of calculating the value of the
Assets or the amount of any liability that under this Deed may be discharged from the
Assets in relation to:
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(i)

the consideration that is to be paid to acquire an interest in the Fund;

(ii)

the amount to be paid upon a withdrawal from the Fund;

Formatted: Indent: Hanging: 0.95 cm, Tab stops: Not at
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(iii)
the remuneration payable to the Responsible Entity, any agent of the
Responsible Entity, or any custodian who holds the Assets;
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(iv)

the extent of any limitation on borrowings or on investment of the Assets; or
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(v)

the amount of a distribution payable from the Fund,

then any such calculation may be made in accordance with generally accepted
accounting principles as generally accepted or in force before
1 January 2005.
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(b)

Nothing in clause 1.3(a) or in any other provision of this Deed shall in any way affect:
(i)

the operation of the provisions of Chapter 2M of the Corporations Act; or
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(ii)
the requirement for the Responsible Entity to comply with the accounting
standards that apply on and after 1 January 2005 to the valuation of the Assets for the
purpose of the preparation of the financial reports for the Fund for reporting periods
occurring on and after that date.
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2.

ESTABLISHMENT OF THE FUND

2.1

Responsible Entity
The Responsible Entity is appointed and agrees to act as responsible entity of the trusts
of the Fund constituted by this Deed.

2.2

Vesting of Assets in Responsible Entity
Each Asset of the Fund is vested in, and held by and on behalf of, the Responsible
Entity on behalf of the Unitholders of the Fund.

2.3

Fund to be constituted upon receipt of first investment
Upon the payment to and acceptance by the Responsible Entity of the first amount of
investment money in accordance with this Deed the trusts of the Fund shall be
constituted under this Deed.

2.4

Perpetuity Period
The trusts of the Fund shall come into operation subject to clause 2.5 on the day of
execution of this Deed and, unless earlier terminated subject to the provisions
hereinafter contained, shall continue for a period not exceeding 80 years (“Perpetuity
Period”) from the commencement of the Fund.

2.5

No variation to apply after the Perpetuity Period
Notwithstanding anything to the contrary herein contained or implied, no variation of
this Deed shall be effective to create trusts or powers which could or might operate
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after the expiry of the Perpetuity Period other than trusts for the immediate distribution
of the Assets of the Fund on such expiry among the persons then absolutely entitled
thereto and all or any variations of this Deed creating the trusts or discretionary powers
shall for the purposes of this Deed be deemed so as not to operate after the expiry of
the Perpetuity Period. Without limiting the foregoing, no Units of any Investment
Option may be issued or redeemed after the expiry of the Perpetuity Period if that issue
or redemption would cause a contravention of the rules against perpetuities (if there
are any) or any other rule of law or equity.
2.6

Benefits and obligations to enure to every Unitholder
This Deed is made with the intention that the benefits and obligations hereunder may
enure to the extent provided herein to the Responsible Entity and every Unitholder.

2.7

What the Fund is called
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(a) The Responsible Entity determines the name of the Fund and can change it from
time to time.
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(b) If the Responsible Entity stops being the trustee, the new trustee must change the
name to a name without any material association with the Responsible Entity or
(if the Investment Manager asks) the Investment Manager, or their Associates or
businesses.

3.

UNITHOLDERS’ INTERESTS

3.1

Deed to be binding on Unitholders
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The terms and conditions of this Deed shall be binding on all Unitholders and all
persons claiming through them as if each of them were a party to this Deed.
3.2

Unitholders to provide information
Every Unitholder shall as and when requested by the Responsible Entity or when
otherwise required pursuant to this Deed promptly furnish any information as
requested or required by the Responsible Entity.

4.

UNITS: CREATION, ADDITIONS AND VARIATIONS

4.1

Applications to invest
(a)

A person who wishes to make application to:
(i)

participate in the Fund as a Unitholder, must make an initial Aapplication
for Units by completing the aApplication fForm attached to the current
Product Disclosure Statement; or

(ii)

acquire additional Units or exchange Units in any Investment Option for
Units in another Investment Option or other Investment Options, must
complete an Application in such form as shall be determined by the
Responsible Entity,

and must lodge the relevant Application at a place and in a manner specified or
approved by the Responsible Entity. (Paragraph amended by Supp Deed

dated 09/07/03)
(b)

Subject to the rights and obligations attaching to Units of any Investment Option,
the Responsible Entity may set and, on notice to Unitholders it considers
reasonable, change a minimum Unit HoldingUnless the Responsible Entity
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determines otherwise, the minimum amount which must be subscribed in order
to acquire Units in the Fund or additional Units (before allowing for any charge or
deductions) is the Minimum Application Amount.
(c)

(Deleted) Each Application to acquire Units or additional Units must identify the
relevant Investment Options in which the Units are to be allocated and be
accompanied by a payment in a form permitted by the Responsible Entity and
made payable to the Custodian on behalf of the Fund.

(d)

(Deleted)Each Application to acquire Units or additional Units must specify the
Investment Options and proportions of the relevant Net Application Amount to be
invested, which must be expressed:
(i) as a percentage of up to 100% in respect of specified Investment Options,
totalling 100% in respect of all specified Investment Options:
(ii) as specified amounts in respect of specific Investment Options, totalling to
the whole of the Application Amount (before allowing for any charge or other
deduction), and in such case (having regard to the amounts to be deducted in
order to determine the Net Application Amount) each specified amount will be
reduced in the ratio which the Net Application Amount bears to the Application
Amount; or
(iii) in any other manner approved by the Responsible Entity,
but if an Application does not correctly specify the Investment Options or
proportions in which the Net Application Amount is to be invested to the
satisfaction of the Responsible Entity and the Application is made by:
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(iv) a person other than a Unitholder, the Responsible Entity will not accept the
Application;
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(v) a Unitholder , the proportions in which the Net Application Amount
applicable to the Application is to be invested will be deemed to be the
proportions applicable to the last Application lodged by the Unitholder that was
accepted by the Responsible Entity; or (Paragraph amended by Supp Deed
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dated 09/07/03)
(vi)

(Paragraph deleted by Supp Deed dated 09/07/03)
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4.2

Switching
Each Application to Redeem Units in an Investment Option for the purposes of
acquiring Units in another Investment Option or other Investment Options must specify
(in a manner acceptable to the Responsible Entity):
(a)

in the case of each Investment Option in respect of which the Unitholder
desires to reduce his or her Unit Holding, the amount (“the Switching Reduction
Amount”) by which the Unitholder desires the relevant Option Proportion Value to
be reduced; and

(b) in the case of each such Switching Reduction Amount and each Investment Option in
respect of which the Unitholder desires to acquire Units, that part of that Switching Reduction
Amount (in the case of each such Investment Option called the “Switching Increase Amount”)
desired to be applied to increasing the Unit Holding in respect of that particular Investment
Option, totalling to the whole of such switching Reduction Amount. (Deleted)

Formatted: Tab stops: 2.86 cm, List tab + Not at 1.9 cm

Formatted: Font: Bold

16

Formatted: Font: Bold

4.3

Application moneys
(a)

(b)

If any payment in respect of an Application for the issue of Units under in the
Fund or the acquisition of additional Units is made by cheque, or by way of any
kind of electronic transfer, then:
(i)

all matters pertaining to or otherwise affecting or affected by the issue of
those Units or the additional Units, as the case may be, are conditional
upon receipt of the applicable Aapplication moneys into the account
specified by the Responsible Entity; and

(ii)

unless and until that occurs, or if it does not occur within a period
acceptable to the Responsible Entity, the Responsible Entity may take, or
refuse to take, any action it sees fit in the circumstances including without
limitation:
(A)

cancelling the issue of affected Units or additional Units;

(B)

refusing to give effect to a request for Redemption in respect of any
affected Units; and

(C)

refusing to distribute any income in respect of any affected Units.

The Responsible Entity must maintain or cause to be maintained in respect of the
Fund an account (to be called the “Applications Account”) to which will be
credited each Net Application Amount received in respect of the Fund during a
Transaction PeriodApplication money must be held and, where relevant, returned
as the Corporations Act requires.

(c) Any amount standing to the credit of the Applications Account will not for the
purposes of this Deed be treated as part of the Assets of the Fund but, subject to this Deed,
will be held upon the trusts of the Fund to be applied in accordance with this clause 4.
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(d) As at the end of a Transaction Period in which a Net Application Amount is
received and credited to the Applications Account an equivalent amount will be deemed to be
debited to the Applications Account and to become part of the Assets of the Fund.
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(e) The Applications Account must be secured or underwritten by an account
maintained by or under the control of the Custodian with a bank as defined in the Banking
Act 1959 Commonwealth.
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(f)
Any net interest standing to the credit of the Applications Account will debited to
that Account and become part of the Assets of the Fund, at such times as the Responsible
Entity determines but no applicant has any right to or interest in any specific portion of any
such interest.
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(g) Subject to any provision of the Corporations Act to the contrary and paragraph (h) of
this clause 4.3, an Application for the issue of Units or acquisition of additional Units which
has been accepted by the Responsible Entity may not be subsequently withdrawn or varied
without the prior approval of the Responsible Entity (which approval may be withheld without
reason).
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(h) If, after having accepted an Application, the Responsible Entity agrees to the
withdrawal of the Application, the amount payable upon withdrawal (as determined by the
Responsible Entity) will not exceed the applicable Application Amount (less any deduction or
charge the Responsible Entity may consider appropriate).
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4.4

Investment Options
(a)

Subject to the Corporations Act, the Responsible Entity may issue Units in
Investment Options with such rights and obligations (for example, with such
rights and obligations (for example, as to fee rebates, voting, transfer,
distributions and rights on winding up)) as it determines.

(b)

Unless permitted otherwise by applicable ASIC relief, the terms of issue of Units
must be set out in this Deed and, subject always to complying with clause 20,
may be included as a schedule.
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(c)

Subject to the Corporations Act, all or any of the rights and privileges attached
to Units of any Investment Option (unless otherwise provided by the terms of
issue of the Units of that Investment Option) may be varied or cancelled,
including by converting or reclassifying Units from one Investment Option to
another. Whilst the Fund is an AMIT, then for so long as AMIT Laws require this,
any issue of Units of an Investment Option by the Responsible Entity must not
result in the rights of any Unitholder to the income and capital of the Fund being
materially diminished or expanded.

(d)

The rights conferred on the holders of the Units of any Investment Option will
not, unless otherwise expressly provided by the terms of issue of the Units of
that Investment Option, be deemed to be varied by the creation or issue of
further Units ranking equally in respect of those rights.

(e)

The Responsible Entity in making any determination of variables properly
referable to an Investment Option under this Deed must ensure that any
variable which relates:
(i)

only to a particular Investment Option is solely referable to that
Investment Option; and

(ii)

to more than one Investment Option, is apportioned between those
Investment Options in the same proportions as the aggregate value of
Units on issue in each Investment Option as at the most recent Time the
Fund is Valued bears to the aggregate value of Units in all Investment
Options on issue at that Time the Fund is Valued, to which the variable
relates.
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(f)

If an Investment Option is created in accordance with this clause 4.4 and Units
in the Investment Option have at any time:
(i)

a Liability that is referable to that Investment Option that is different to
the Liability that is referable to another Investment Option; or

(ii)

a type or particular expenses or tax or a proportion of a particular
expense or tax referable to that Investment Option,
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the Responsible Entity must:
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(iii)
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calculate each Unitholder’s share of Distributable Income or amount
distributed under clause 9 by first calculating for each Investment Option
in which the Unitholder holds Units the Liability that the Responsible Entity
determines is properly a Liability of that Investment Option and then
aggregating those amounts; and
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(iv)

4.5

determine the proportion of proceeds of realisation from Assets under
clause 21 that is properly referable to each Investment Option and each
proportion referable to each Investment Option must be distributed pro
rata to Unitholders according to the numbers of Units in that Investment
Option they hold.

Partly paid units
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Subject to this Deed and the Corporations Act, the Responsible Entity may determine
(in such manner as it determines, for example by disclosure in any Product Disclosure
Statement) that any Unit or Unit in any Investment Option is to be partly paid.
4.6

Nature of Units
(a)

The beneficial interest in the Fund is divided into Units. Subject to the rights
and obligations attaching to Units of any Investment Option, each Unit in a
particular Investment Option confers an equal undivided interest.

(b)

The Responsible Entity may determine to:
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(i)

consolidate all or any of the Units in a particular Investment Option into
Units of a larger amount;

(ii)

subdivide the Units in a particular Investment Option or any of them into
Units of a smaller amount; or

(iii)

cancel Units in a particular Investment Option which have been forfeited.
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4.7

(c)

The Responsible Entity may issue fractions of a Unit. Where there is an issue or
redemption of Units so that there is a fraction, the Responsible Entity may round
the fraction up or down to the nearest whole Unit as it determines. As far as is
practicable, but subject to the Corporations Act, this Deed applies to fractions in
the proportion which the fraction bears to a Unit.

(d)

Subject to clause 7.5, the Responsible Entity may, in accordance with the
Corporations Act, reduce the capital of the Fund in any manner, including by
way of distributing specific Assets, including financial products of the Fund or of
any other corporation, trust or entity.

(e)

Subject to clause 7.5, the Responsible Entity may, in accordance with the
Corporations Act, buy back Units on any terms and conditions determined by the
Responsible Entity. The consideration paid for a buy back of Units of a particular
Investment Option may include specific Assets, including financial products of
the Fund or of any other corporation, trust or entity.

Debt-Like Trust Instruments
(a)

The Responsible Entity may issue Debt-Like Trust Instruments on such terms as
it decides. 1

(b)

The Responsible Entity may, for any issue of a Debt-Like Trust Instrument,
determine that the terms of issue include that where, in relation to a particular
period, the Responsible Entity does not make a distribution relating to the
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interest, distributions relating to Units are prohibited (and if it does so, such
distributions are prohibited). 2

5.

PARTICIPATION IN THE FUNDBECOMING A UNITHOLDER

5.1

Promoting the Fund and AaApplications by prospective Unitholders
(a)

The Responsible Entity may promote the Fund any way it wishes, but any
offer of Units to retail Unitholders must comply with the Corporations Act.

(b)

Each person who applies to become a Unitholder pursuant to paragraph (a)(i) of
clause 4.1 will, upon acceptance of that Application by the Responsible Entity, be
allocated the appropriate number of Units applicable to the Investment Options
for which Application has been made. (Clause amended by Supp Deed dated

Formatted: Indent: Left: 0.95 cm, Hanging: 0.95 cm
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09/07/03)

5.2

(c)

A person becomes a Unitholder when Units are issued to that person. Units are
deemed to be issued on the later of the date the price of Units is calculated and
the issue is recorded in the register.

(d)

By becoming a Unitholder, a person is telling the Responsible Entity that they:
(i)

have read, understood and agree to any terms of issue (for example, in
the current Product Disclosure Statement and any material supplementing
or replacing it); and

(ii)

will remain an Eligible Unitholder.
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Applications for the acquisition of additional Units
If the Responsible Entity accepts any Application from a Unitholder for the allocation of
additional Units in the Fund then the Responsible Entity will issue to the Unitholder the
appropriate number of Units applicable to the Investment Options for which Application
has been made. (deleted)

5.3

Savings Plan (Clause deleted by Supp Deed dated 09/07/03)

5.4

Effect of switching between Investment Options
If the Responsible entity accepts an application from a Unitholder to reduce his or her
Unit Holding in any Investment Options in exchange for the acquisition of Units in
another or other Investment Options, then such action will have the effect of altering
the Total Investment Option Value in each such Investment Option in which Units have
been so redeemed and increasing the total Investment Option Value of the
Investments Options in which the Redemption moneys are re-invested and the
Investment Option Proportion of the Unit in respect of each Investment Option will be
re-determined in accordance with clause 7.1, with effect as at the Switching Date.
(Deleted)

5.5
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Times of receipt and acceptance of Applications and procedures generally
(a)

(b)

An Application which is received by the Responsible Entity on or before the
Prescribed Pricing Cut Off Time on a Business Day is deemed to have been
received on that Day.
An Application which is received by the Responsible Entity:
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(i)

after the Prescribed Pricing Cut Off Time on a Business Day; or

(ii)

on a day other than a Business Day,

is deemed to have been received by the Responsible Entity before the Pricing Cut
OffPrescribed Time on the next following Business Day.
(c)

(d)

(e)

An Application which is accepted by the Responsible Entity on or before the
Pricing Cut Off Prescribed Time on a Business Day is deemed to have been
accepted on that Day.
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An Application which is accepted by the Responsible Entity:
(i)

after the Pricing Cut Off Prescribed Time on a Business Dday; or

(ii)

on a day other than a Business Dday,
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is deemed to have been accepted before the Pricing Cut Off Prescribed Time on
the next following Business Dday.

Formatted: Not Highlight

The Responsible Entity determines the other procedures for becoming a
Unitholder and may change them from time to time (for example, by requiring
completion of an application form or the giving of certain information or material
if the Responsible Entity so requires). Such procedures do not need to be the
same for all potential Unitholders.

Formatted: Indent: Left: 0.95 cm, Hanging: 0.95 cm,
Numbered + Level: 1 + Numbering Style: a, b, c, … + Start
at: 1 + Alignment: Left + Aligned at: 0.95 cm + Indent at:
1.59 cm

5.5A Application money
(a)

Application money must be held and, where relevant, returned as the
Corporations Act requires.

(b)

Subject to the Corporations Act, the Responsible Entity determines the
procedures for paying and handling application money and may change them
from time to time. For example, the Responsible Entity may:
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(i)

state to whom cheques and electronic funds transfers are payable and
transfers are to be made;

(ii)

state when cleared funds, or title to acceptable assets to be transferred,
must be received;
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(iii) state whether or not interest is payable to an applicant or becomes an
Asset;
(iv) set a minimum application amount; or
(v)

require an applicant to complete formalities (such as to have a holder
identification number),

and procedures must treat Unitholders who hold Units of the same
Investment Option equally and Unitholders who hold Units of different
Investment Options fairly. The terms of the Fund on which application moneys
are held for the applicant include that an applicant may not withdraw an
application unless the Responsible Entity agrees.
(c)

If application monies are paid by way of a transfer of property (such transfer
must be able to be vested in the Responsible Entity or a Custodian appointed by

Formatted: Indent: Left: 2 cm, No bullets or numbering,
Tab stops: Not at 1.9 cm + 2.54 cm

Formatted: List Paragraph, No bullets or numbering, Tab
stops: Not at 0.95 cm + 1.9 cm + 2.54 cm

21
them), then the Responsible Entity can require some or all of the associated
costs to be paid by the Unitholder or can take these into account when
calculating the number of Units of a particular Investment Option to be issued.
(d)

5.6

The Responsible Entity may determine that a Unit issue is void if the relevant
application money is not received, the transfer fails or is flawed.

Responsible Entity’s discretion to refuse Applications
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The Responsible Entity may in its absolute discretion accept or refuse to accept all or
part of any Application and it shall not be required to assign any reason or ground for
such refusal, but must tell the relevant applicant. Any Application not accepted within
seven (7) days shall be deemed to be refused by the Responsible Entity. Without
affecting the jurisdiction of any competent court or tribunal, if a doubt arises as to the
meaning, effectiveness, receipt or acceptance of an Application, the decision of the
Responsible Entity is final and binding on all interested persons.
5.7

Transaction advices
The Responsible Entity is not required to issue a certificate or the like in respect of
Units allocated to a Unitholder or the implementation of an Application but the
Responsible Entity may issue a transaction advice (in any form the Responsible entity
considers appropriate) to a Unitholder upon implementation of an Application.Evidence
of the issue of Units must be given to a Unitholder as the Corporations Act requires (for
example, certificates or confirmation).

5.8

Retention of Applications
Each Application accepted by the Responsible Entity shall be retained in appropriately
secured files (electronic or other means as determined by the Responsible Entity) for
safe custody for the purpose (inter alia) of enabling signatures of Unitholders to be
identified.

5.9

Cooling off
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Unitholders who are wholesale clients have no cooling off rights. Unitholders who are
retail clients have cooling off rights as the Corporations Act contemplates.

6.

REDEMPTION OF UNITS

6.1

While the Fund is Liquid
(Deleted)
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Clauses 6.2, 6.3 and 6.4 only apply while the Fund is Liquid.
6.2

Requests for the Redemption of Units in the Fund
Formatted: Indent: Left: 0 cm, First line: 0 cm, Tab stops:
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(a)

(a) A Unitholder may ask to exit the Fund at any time by making a written
request to the Responsible Entity to redeem any Units in the Fund held by the
Unitholder , but there is no obligation for the Responsible Entity to satisfy the
request (that is, there is no right for the Unitholder to have their Redemption
request processed at this time). Sand such a request for Redemption must:
(i)

contain all the information that indicate in a manner satisfactory to the
Responsible Entity requires Unitholders to provide for this purpose,
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including but not limited to the number of Units to be redeemed or the
amount desired to be paid on Redemption; and
(ii)

be made in a manner and form, and at a place, determined by the
Responsible Entity, using any method of communication which the
Responsible Entity (whether in the Product Disclosure Statement or any
other communication that the Responsible Entity has made to all
Unitholders) has told Unitholders is acceptable for communicating
Redemption requests.

(aa) Unless the Fund is not Liquid, the Responsible Entity determines the procedures
for Unitholders exiting the Fund (including by way of buy back of Units under
clause 4.6) and may change them from time to time, for example by:
(i)

requiring the Unitholder to nominate an account for the funds transfer;
and/or

(ii)

setting a minimum Redemption Amount,
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and procedures must treat Unitholders who hold Units in the same Investment
Option equally and Unitholders who hold Units in different Investment Options
fairly.
(b)

(i)

In this clause 6.2(b), “Total Redemption Amount” means, in relation to
a request for the Redemption of Units, the amount arising on the
Redemption of the relevant Units before deduction of the Redemption
Charge or any other relevant amount.

(ii)

In making a request for the Redemption of a Unit, the Unitholder must
nominate the particular Investment Option or Investment Options in which
the Units are issued from which the Unitholder wants the relevant Units to
be Redeemed.

(iii)

The Responsible Entity may refuse to accept an application for the
Redemption of Units lodged pursuant to this clause 6.2(b) or may accept
such application in whole or in part (and a right to withdraw arises when
the Responsible Entity determines to allow the withdrawal, although
withdrawals can be delayed – see clause 6.7) subject to any conditions that
the Responsible Entity considers appropriate. Such an application has no
effect where the Redemption is effected under clause 6.2(c). Having
accepted such an application, the Responsible Entity may revoke such
acceptance without notice. Decisions made by the Responsible Entity as to
whether a Redemption request will be allowed (in whole or in part) or
delayed, must always be made in accordance with the Responsible Entity’s
duties under this Deed, the Corporations Act and the general law.

(iiia) If, having been requested, the Responsible Entity decides not to allow a
Redemption request, it must tell the Unitholder as soon as is practicable.
(iv)

Subject to any conditions imposed by the Responsible Entity, to the extent
that the Responsible Entity accepts such an application and the
Redemption is effected under this clause 6.2(b) the Total Redemption
Amount will be withdrawn by redeeming the relevant number of Units from
the Investment Options nominated by the Unitholder upon the application
submitted to the Responsible Entity and the amount redeemed in respect
Redemption Price of each such Unit will be determined in accordance with
clause 7.5.
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(c)
6.3

A Unitholder may only withdraw a request for Redemption under this clause 6.2
with the consent of the Responsible Entity.

Time of receipt of a request for Redemption
(a)

(b)

A request for Redemption under clause 6.2 which is received by the Responsible
Entity on or before the Pricing Cut OffPrescribed Time on a Business Day is
deemed to have been received on that Day.
A request for Redemption under clause 6.2 which is received by the Responsible
Entity:
(i) after the Pricing Cut Offprescribed Time on a Business Day; or
(ii) on a day other than a Business Day,
is deemed to have been received by the Responsible Entity before the Pricing Cut
OffPrescribed Time on the next following Business Day.

6.4
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Effect of request for Redemption
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(a)

If an effective request for Redemption under clause 6.2 is received or deemed to
have been received by the Responsible Entity in respect of any Units then subject
to the proviso hereto:
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(i)

the relevant Unitholder may not exercise any rights otherwise exercisable
in respect of the Units to be redeemed while the request for Redemption
remains in effect; and
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(ia)

if the Responsible Entity so agrees, it must redeem the Unitholder’s Units
in a particular Investment Option at the Redemption Price calculated in
accordance with clause 7 as soon as is practicable (but subject always to
clauses 6.7(d) and (e));
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(ii)

when the Responsible Entity agrees that a Unitholder can exit the Fund it
must within a reasonable period (having regard to the nature of the
Investment Options to which the Units apply) effect Redemption by
payment out of the Assets of the Fund, as provided in this clause 6.4(b);

(iii)

Units can only be redeemed at the Redemption Price for Units of that
particular Investment Optionthe amount payable to the Unitholder upon
the Redemption of any Units pursuant to such a request is the applicable
Redemption Amount appropriate to each Unit redeemed; and

(iv)

without limiting paragraph (a)(i) above, Redemption of a Unit pursuant to
such a request is deemed to occur with effect as at the applicable
Redemption dateat the time specified in clause 6.7(f),

provided that the Responsible Entity may temporarily suspend the payment of an
amount payable to a Unitholder upon Redemption in circumstances in
which the Responsible Entity considers that such action would be in the
best interests of the Unitholders or to make that payment at that particular
time would adversely effect the rights of Unitholders or the Fund generally.
(aa) The Responsible Entity determines how Redemptions are funded (for example,
by Redemption of a Unit (realising Assets to fund the Redemption), buying it or,
as the attorney of the Unitholder for this purpose, selling it to someone else,
although in making this determination it must consider its duties under the
Corporations Act).
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(ab) To satisfy a Redemption request, the Responsible Entity may pay cash or transfer
Assets or both. The Responsible Entity can borrow to provide the cash.

Formatted: Not Highlight

(ac) If a transfer of Assets is requested, the Responsible Entity can require some or all
of the associated costs to be paid by the Unitholder or can deduct them from the
Redemption Amount, and in making this determination the Responsible Entity
must consider its duties under the Corporations Act. Without limiting the
foregoing, the value of the relevant Assets must have been calculated within a
time before the Responsible Entity agreed to the Unitholder exiting the Fund that
the Responsible Entity considers reasonable.
(b)

When the Responsible Entity pays the Unitholder the Redemption Amount out of
the Assets of the Fund, the Units applicable to each such Redemption Amount
will be cancelled as at the Redemption Date.
Formatted: Indent: Left: -0.95 cm

(c)

6.5

Upon the Redemption of a Unit in the Fund under this clause 6.4, the
Responsible Entity will make appropriate entries in the Fund Register.
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While the Fund is not Liquid
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(a)

(a) While the Fund is not Liquid, a Unitholder may only make a Redemption
request in accordance with any current withdrawal offer made by the
Responsible Entity in accordance with the Corporations Act regulating offers of
that kind.

(aa) If, after the Time the Fund is Valued, the Fund is not Liquid, the Responsible
Entity may (subject to the Corporations Act) at any time offer Unitholders the
opportunity to exit the Fund, wholly or partly, by making a withdrawal offer as
Part 5C.6 of the Corporations Act contemplates.
(b)

If there is no withdrawal offer currently open for acceptance by Unitholders, a
Unitholder has a right to withdraw from the Fundmake a Redemption request.

(c)

The Responsible Entity is not at any time obliged to make a withdrawal offer.

(ca) Subject to the Corporations Act, a withdrawal offer may be made using any
procedures the Responsible Entity determines for example, by such procedures
as are disclosed in any Product Disclosure Statement, by making the offer on a
web site, by mail, fax, e-mail or advertisement, or any combination.
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(cb) A withdrawal offer must specify at least the things which Part 5C.6 of the
Corporations Act requires.
(cc)

Withdrawal offers accepted by Unitholders must be dealt with as Part 5C.6 of the
Corporations Act requires.

(d)

If the Responsible Eentity received a Redemption request before it makes a
withdrawal offer, the Responsible Entity may treat the request as an acceptance
of the offer effective as at a time the offer is made or refuse it.
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(e)

If a Redemption request is received by the Responsible Entity whilst a withdrawal
offer is current, but not in response to the current withdrawal offer, then subject
to the Corporations Act the Responsible Entity may treat it as being in response
to the current offer or may refuse it.

(f)

The Redemption Price for a particular withdrawal offer is the next Redemption
Price calculated after the withdrawal offer closes.

(g)

The Responsible Entity may cancel withdrawal offers in such circumstances as
the Corporations Act allows.

(h)

Subject to the Corporations Act, a withdrawal offer may be cancelled using any
procedures the Responsible Entity determines for example, by such procedures
as are disclosed in any Product Disclosure Statement, by disclosing the
cancellation of the offer on a web site, by mail, fax, e-mail or advertisement, or
any combination.
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Redemptions generally
Clause 6.7 applies whether or not the Fund is Liquid.

6.7

Conditions of and restrictions on Redemption
(a)

Subject to the rights and obligations attaching to any Investment Options, tThe
Responsible Entity may determine that a Unitholder’s Units in the Fund shall be
Redeemed without a Redemption Request (and if it does so, the Redemption
Price is the next calculated after it so determines):
(i)

if the aggregate value of the Unitholder’s Units is less than the mMinimum
Unit Value holding as notified to the Unitholder from time to time;

(ii)

where the Unitholder has requested Redemption of a number of the
Unitholder’s Units and the aggregate value of the remaining Units would be
less than the Minimum minimum holding as notified to the Unitholder from
time to timeUnit Value; or

(iii) where the Responsible Entity considers it expedient to do so in connection
with any amount payable (including in relation to fees) by the Unitholder to
the Responsible Entity (as trustee or in any other capacity related to the
Fund) or to satisfy any amount of money the Responsible Entity (as trustee
or in any other capacity related to the Fund) owes to someone else in
respect of the Unitholder (for example, to the ATO, the Investment
Manager or a lender to the Unitholder) to the Responsible Entity or in order
to otherwise give effect to this Deed;
(iv)

if the Unitholder agrees;

(v)

if the Unitholder has breached their obligations to the Responsible Entity;

(vi)

where the Responsible Entity believes that the Units are held in
circumstances which might result in a violation of an applicable law or
regulation, or subject the Fund to taxation or otherwise adversely affect
the Fund in any material respect;

(vii)

where the Responsible Entity suspects that law prohibits the person from
legally being a Unitholder;
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(viii) if this Deed is or would be breached;
(ix)

if the Unitholder ceases to be an Eligible Unitholder;
(x)

the Responsible Entity determines that the Fund is no longer economically viable
to continue or the Fund’s purpose cannot be achieved or accomplished (or
has been achieved or accomplished);

(xi)

(xii)

(xiii)

the Responsible Entity determines that the continued participation of a
Unitholder might cause the Responsible Entity or any Unitholder to violate
any law or if any litigation is commenced or threatened to be commenced
(or the Responsible Entity reasonably considers may be commenced or
may be threatened) against the Responsible Entity or any Unitholder
arising out of the participation of the Unitholder in the Fund;
the Investment Manager has requested that the Responsible Entity
redeems the Units held by a particular Unitholder (in its absolute
discretion); or
such other circumstance as the Responsible Entity determines to be
appropriate in its absolute discretion having regard to the best interests
of Unitholders as a whole,

and the Redemption Price is the next calculated after the Responsible Entity
determines to redeem those Units.
(b)

Notwithstanding anything contained in this Deed, no request for Redemption will
continue to be accepted or given effect to in respect of the Fund:
(i) between the date of a notice convening a meeting of Unitholders in the Fund
to vote on the question of whether to wind up the Fund is given to
Unitholders by the Responsible Entity and the resolution or deemed
resolution of that question by Unitholders; or
(ii) while the Fund is being wound up.

(c)

(d)
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Upon a Redemption, the Responsible Entity may deduct from any amount
payableid to, or adjust the value of assets to be transferred to, the Unitholder:
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(i)

any unpaid amounts payable by the Unitholder to the Responsible Entity (as
trustee or in any other capacity related to the Fund); or
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(ii)

any money it (as trustee or in any other capacity related to the Fund) owes
someone else relating to the Unitholder (for example, the ATO, the
Investment Manager or a lender to the Unitholder).

Except to the extent that cooling off rights might prohibit this, and subject always
to section 601FC of the Corporations Act, the Responsible Entity can delay
Redemption (and must inform Unitholders) for 180 days or such longer or shorter
period as is appropriate in all the circumstances if:
(i)

there is a circumstance outside its control which it considers impacts on its
ability to properly or fairly calculate a Unit price, for so long as the
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circumstance continues (for example, if the Assets or relevant currencies
are subject to restrictions or if there is material market uncertainty);
Formatted: Indent: Left: 2.86 cm

(ii)

it has determined to honour Redemption requests in relation to a particular
Time the Fund is Valued and the total Redemption moneys which would be
payable at this time represent more than 20% of the Value of the Net
Assets of the Fund, and in this case:
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(A)

the Responsible Entity can redeem the Units in the relevant
Investment Option at such future time, or at times over such period,
as it determines; and

(B)

payments to each Unitholder must be in the proportion that
their Redemption Amount bears to all other Redemption Amounts
which were payable at that time;

(iii) it has determined to honour redemption requests in relation to a particular
Time the Fund is Valued and a portion of the Fund's Asset comprise illiquid
Assets (that is, Assets not readily converted to cash). In this case the
Responsible Entity can redeem such number of Units in the relevant
Investment Option that correspond to the portion of the Fund’s liquid
Assets (that is, Assets readily converted to cash). For example, if a
Unitholder requests redemption of all of their Units and the Fund's Assets
comprise 10% of illiquid Assets, the Responsible Entity may determine to
redeem only 90% of the Unitholder's Units. The Responsible Entity may
redeem the remaining Units at such future time, or at times over such
period, as it determines;
(iv)

the terms of the investment or of any financial accommodation practically
require such delay or would be breached if there was not delay;

(v)

redemption would cause the Responsible Entity to breach any law,
regulation or obligation under which the Responsible Entity operates;

(vi)

there have been, or the Responsible Entity anticipates that there will be,
Redemption requests that involve realising a significant amount of the
Assets and the Responsible Entity considers that if those Redemption
requests are all met immediately, Unitholders who continue to hold Units
may bear a disproportionate burden of capital gains tax or other
expenses, or the meeting of those redemption requests would otherwise
be to the existing Unitholders’ disadvantage including a material
diminution in the value of the Assets of the Fund or departure from the
investment strategy of the Fund;

(vii)

there is a closure or material restriction on trading on any exchange on
which Assets may be traded;

(viii)

a moratorium has been declared;

(ix)

the realisation of Assets cannot be effected at prices which would be
obtained if Assets were realised in an orderly fashion over a reasonable
period in a stable market;

(x)

Assets cannot be disposed of or withdrawn;

(xi)

the Fund’s cash reserves fall and remain below 5% for 10 consecutive
Business Days;
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(xii)

there are insufficient cash reserves available to meet Redemptions and
pay the operating expenses of the Fund;

(xiii) subject to the Corporations Act, such other circumstance as the
Responsible Entity determines to be appropriate in its absolute discretion
having regard to the best interests of Unitholders as a whole; or
(xiv) it is otherwise legally permitted.
(e)

(f)

If the Responsible Entity delays Redemption:
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(i)

under paragraph 6.7(d)(i), (vi) or (vii), the Redemption Price is the next
calculated in accordance with clause 7 after the circumstances stop;

(ii)

under paragraph 6.7(d)(ii), (iv), (v), (viii), (ix), (x), (xi), (xii), (xiii) or (xiv),
the Redemption Price is the next calculated in accordance with clause 7
after the time or times it determines Units will be redeemed; or
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(iii)

under paragraph 6.7(d)(iii), the Redemption Price is the next calculated in
accordance with clause 7.5 after the time or times the financial
accommodation permits,
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and payment of the Redemption Amount must be in accordance with clause
6.7(g).
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Units are taken to be redeemed:
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(i)

where the Redemption is to occur in response to a Redemption request
from a Unitholder, at the time as at which the Responsible Entity has:

Formatted: Indent: Left: 1.9 cm

(A)

received and accepted the Redemption request in respect of the
Units; and
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(B)

calculated the Redemption Price of the Units; or
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(ii)

if paragraph (i) does not apply (for example, in the circumstances provided
in clause 6.7(a)), at the time at which the Redemption Price is known and
the Redemption is recorded in the Fund Register,

and from that time until payment of the Redemption Price, the former holder of
the redeemed Units ceases to be a Unitholder in respect of those Units and is a
creditor of the Fund in respect of the redemption proceeds. If Units are
redeemed at the time referred to in paragraph (i), the Responsible Entity must as
soon as is reasonably practicable arrange for the Redemption of the Units to be
recorded in the Fund Register.
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(g)

The payment of the Redemption Amount must be made to the Unitholder within
21 days of the date on which Units are taken to be redeemed in accordance with
clause 6.7(f).

(h)

A person who has ceased to be a Unitholder but has not been paid their
Redemption Amount does not have rights as a Unitholder, rather they are a
creditor of the Responsible Entity.

(i)

The Responsible Entity is not obliged to pay any part of the Redemption Amount
out of its own money.
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6.8

Consistency with the law
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Any Redemption must be consistent with Part 5C.6 of the Corporations Act where it
applies. This clause applies in spite of anything else in this Deed.
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7.

CALCULATIONS DURING EACH TRANSACTION PERIODUNIT PRICES

7.1

Issue Price of Units
(a)
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In respect of a Unit or Units of an Investment Option the Issue Price is:
Value of the Net Assets + Transaction Charge
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number of Units on issue
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For the purpose of the above formula, “Value of the Net Assets”, “Transaction
Charge” and “number of Units on issue” are each that proportion of those
variables that the Responsible Entity determines is properly referable to the
relevant Investment Option of which the Unit (for which the Issue Price is being
calculated) belongs.
Formatted: Indent: Left: 1.9 cm

(b)

Subject always to the Corporations Act and applicable ASIC relief, the
Responsible Entity may exercise a discretion to decide on a matter that affects a
value included in the Issue Price formula and decide on a matter that is an aspect
of the method.

(c)

The Fund is forward priced - that is, subject to the rights and obligations
attaching to any Investment Option, each of these must be calculated by the
Responsible Entity using the most recently available information as at the next
Time the Fund is Valued after the Pricing Cut Off Time. However, the time is
adjusted for reinvestments (see clause 9.39), for unsuccessful payments and
transfers (see clause 24.2) and where the Responsible Entity issues Units to pay
fees (see clause 11.3).
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(d)

The Issue Price may be rounded up or down 1% or 1 cent as the Responsible
Entity chooses.
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7.2

Rights issues
The Responsible Entity may for a rights issue discount up to 20% the calculated Unit
price, and otherwise determine the terms of offer of the rights issue, provided that the
Responsible Entity complies with the relevant conditions of ASIC class order 13/655 and
as relevant ASIC class order 13/656 (as amended or replaced from time to time).
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7.3

Differential fees
The Responsible Entity may discount the Unit price to implement differential fee
arrangements provided that the Responsible Entity complies with the relevant
conditions of ASIC class order 13/655 and ASIC Corporations (Registered Schemes –
Differential Fees) Instrument 2017/40 (as amended or replaced from time to time)

7.4

Negotiated fees
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The Responsible Entity may discount the Unit price calculated for wholesale clients that
involves a negotiated fee arrangement provided that the Responsible Entity complies
with the relevant conditions of ASIC class order 13/655 and ASIC Corporations
(Registered Schemes – Differential Fees) Instrument 2017/40 (as amended or replaced
from time to time).
7.5
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Redemption Price of Units
(a)

Other than for cooling off, and subject to clauses 7A.5 and 21 and to the rights
and obligations attaching to any Investment Option, the Redemption Price in
respect of a Unit or Units in a Class is:
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Value of the Net Assets – Transaction Charge
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number of Units on issue
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For the purpose of the above formula, “Value of the Net Assets”, “Transaction
Charge” and “number of Units on issue” are each that proportion of those
variables that the Responsible Entity determines is properly referable to the
relevant Investment Option to which the Unit (for which the Withdrawal Price is
being calculated) belongs.
(b)

(c)

(d)

(e)

The Responsible Entity may exercise a discretion to decide on a matter that
affects a value included in the Redemption Price formula and decide on a matter
that is an aspect of the method.
For any Partly Paid Units, any amount not yet paid in relation to the unit (the
“Uncalled Amount”), including the unpaid amount, if any, must be deducted
from the Redemption Price calculated in accordance with clause 7.5(a)_.
For the price to use when a Unitholder is cooling off (that is, if cooling off rights
apply), look to the Corporations Act (generally it is the Issue Price on the relevant
day with certain adjustments and less any administration fees as contemplated
by the Corporations Act and the terms of issue).
The Fund is forward priced ~ that is, subject to the rights and obligations
attaching to any Investment Option, each of the variables in the Redemption
Price formula used in clause 7.5(a) must be calculated as at the next Time the
Fund is Valued after the Prescribedicing Cut Off Time and off market issue
facilities will operate daily. However, the time is different for compulsory
redemptions (see clause 6.7(a)), where the Responsible Entity delays Unit
redemption (see clause 6.7(f)) and where the Fund is not Liquid (see clause
6.5).3
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(f)

The Redemption Price may be rounded up or down up to 1% or 1 cent as the
Responsible Entity chooses.

Time is 4pm on the fifth last Business Day of the month and the Time the Fund is Valued is 4pm on the
last Business Day of the month, then provided the Unitholder lodges their Redemption request before
the Pricing Cut Off Time (say lodgement occurs on 21 September 2019 – being before the Pricing Cut
Off Time) and the Responsible Entity accepts this request, then the Redemption Price will be calculated
by the Responsible Entity at 4pm on the last Business Day of the month (say as at 4pm on 30
September 2019). Units will then be redeemed using that Redemption Price calculated on the last
Business Day of the month in accordance with clause 6.7 and the Redemption Price will be paid to the
Unitholder in accordance with clause 6.7. All things being equal, Redemption will occur shortly after
4pm on the last Business Day of the month.
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Investment in Units of an Investment Option
(a)

Upon the initial creation of an Investment Option, the initial Investment Option
Proportion of the Investment Option in which any Units are issued to a Unitholder will
be determined as at the last day of the Transaction Period in which the relevant
Application was accepted by the Responsible Entity.

(b)

The Investment Option Proportion of each Unit issued to a Unitholder in respect of
each Investment Option will be re-determined with effect as at the last day of each
Transaction Period in which:

(c)

(i)

further Units are created for issue in relation to the Investment Option;

(ii)

funds are added to the Investment Option in exchange for which further Units
are created; or

(iii)

a Redemption of Units within that Investment Option occurs under clause 6.

Subject to this Deed, the Investment Option Proportion of each Unit within an
Investment Option will be calculated as at the last day of a particular Transaction
Period in accordance with the following formula (or in any other manner determined by
the Responsible Entity):
NIOP = [EIOP x (NIOV-TC)] + C
NIOV
Where:
“NIOP”

is the new Investment Option Proportion;

“EIOP”

is in the case of the initial creation of a Unit within an Investment Option,
nil (0) or in any other case, the Investment Option Proportion applicable
immediately before the calculation of NIOP;

“NIOV”

is the Net Investment Option Value determined for this purpose by the
Responsible Entity;

“TC”

is the sum of the values of C in respect of the Transaction Period and the
Investment Option;

“C”

is the amount (which may be positive or negative) determined in respect of
that Unit and that Investment Option as NAA – RA + SA.

“NAA”

is, in the case of a Net Application Amount which (having regard to clause
4.2(b) became part of the Assets of the Fund as at the end of the
Transaction period, the Investment Option Share of the Net Application
Amount.

“RA”

is, in the case of a Redemption of any Units out of the Assets of the Fund
under clause 6.4(b) in respect of which the Redemption Date fell within the
Transaction Period, the applicable Redemption Amounts plus the amount of
the Accumulated NTI in respect of the Investment Option from which the
Units were Redeemed which was taken into account when determining the
Redemption Price.

“SA”

is, in relation to an Application to exchange Units in any Investment Option
for Units in another Investment Option or other Investment Options in
respect of which the Switching Date fell within the Transaction Period:

32

(A)

where the Application results in an increase in the number of Units
within an Investment Option, the relevant Switching Amount,
expressed for this purpose in the positive; or

(B)

where the Application results in a reduction in the number of Units in
an Investment Option, the relevant Switching Amount expressed for
this purpose as a negative.

7.2

Accumulated NTI of Units

(a)

Following the calculation of the Investment Option Proportions applicable to the Units
of an Investment Option in accordance with clause 7.1, the Accumulated NTI of each of
those Units will, subject to this Deed, be calculated as at the end of each Transaction
Period in accordance with the following formula (or in any other manner determined by
the Responsible Entity):
NANTI = PANTI + (IOPV-NAA) + PANTI x NTI
(NIOV – TNAA) + TPANTI

Where:
“NANTI”

is the new Accumulated NTI in respect of each Unit within the Investment
Option;

“PANTI”

is the new Accumulated NTI in respect of each Unit within the Investment
Option immediately before the calculation;

“IOPV”

is the Investment Option Proportion Value of each Unit within the
Investment Option immediately before the calculation;

“NAA”

has the meaning given to it in clause 7.1(c);

“NIOV”

is the Net Investment Option Value of the Investment Option as at the end
of the Transaction Period;

“TPANTI”

is the sum of the values of PANTI for all Units within the Investment
Option;

“TNAA”

is the sum of the values of NAA for the Transaction period and the
Investment Option; and

“NTI”

is the amount of Net Taxable Income which the Responsible Entity
determines has been derived during the Transaction Period and is to be
counted as NTI in respect of the Investment Option for that Period, not
including (for this purpose) any interest earned in respect of the
Applications Account until that interest actually becomes part of the Assets
of the Fund in accordance with clause 4.3(d),

and, subject to this clause 7.2, the Accumulated NTI of a Unit as at the end of a
Transaction Period is the sum of the amounts so calculated in respect of each
Investment Option.
(b)

The Responsible Entity may make any adjustment the Responsible Entity considers
appropriate in order to ensure that:
(i)
the sum of the Accumulated NTI’s of the Units of the Fund as at any particular
date is equal to the Accumulated NTI of the Fund as at that date; and
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(ii)

the Accumulated NTI in respect of the Fund as at the end of a Distribution Period
is equal the Net Taxable Income of the Fund for that Period.

(c)

There will cease to be any Accumulated NTI in respect of the Units in an Investment
Option as at the end of a Distribution Period, being the time as at which the relevant
Income Amount is calculated.

(d)

An application to Redeem Units in any Investment Option in exchange for Units in
another Investment Option or other Investment Options under clause 4.2 does not
affect any Accumulated NTI determined for the relevant Units in respect of any period
before the switch occurs and, accordingly, Accumulated NTI may continue to be
identified in respect of a Unit and an Investment Option during a Distribution Period
even though (because of a Redemption of Units) some of those Units may no longer be
part of the relevant Investment Option.

7A. CALLS ON PARTLY PAID UNITS
7A.1 Calls on Partly Paid Units
(a)

The Responsible Entity may give at least 14 days’ notice to Unitholders
holding similarly Partly Paid Units requiring payment of some or all of the
Unpaid Amount on those Units. The Responsible Entity may postpone or
revoke a call.

(b)

The form of notice and the procedures for the call is for the Responsible
Entity to decide.

(c)

The non receipt of a notice or accidentally not sending some notices does
not invalidate the call.
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7A.2 Unpaid calls
(a)

If a call is not paid when due, the Responsible Entity will give the
Unitholder a notice requiring payment by a certain a date (at least 7 days
in the future) of any part of the uncalled amount which is due for
payment and not paid (“Unpaid Amount”) together with interest
calculated below from the date the call was due if the Responsible Entity
requires this.
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(b)

The interest rate is 5% above the 90 day bank bill rate offered by the
bankers to the Responsible Entity and is calculated on the daily balance
unpaid and accrues daily from the date the call was due until full
payment is received.

(c)

If the relevant notice is not complied with by the nominated date, the
Unit is forfeited to the Responsible Entity to be held on trust for the
Unitholders, and the Responsible Entity:
(i)

must as soon as practicable, subject to the Corporations Act (and
the conditions of any applicable ASIC relief from it), offer to sell or
dispose of the Units of the defaulting Unitholder;
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(ii)

must use its best endeavours to sell the Unit as soon as is
practicable, and in any case to sell within 90 days of the default by
the Unitholder;

(iii)

may execute a transfer of the relevant Units in favour of the
purchaser or its nominee, and register the purchaser or its nominee
as the holder of the Unit, and the Unitholder irrevocably authorises
the Responsible Entity and appoints the Responsible Entity as its
attorney to do so; and

(iv)

must apply the proceeds of the sale:
(A)

to the payment of any loan and interest on and expenses on
any loan under clause 7A.6(b);

(B)

to the payment of costs and expenses of the forfeiture and
disposal;

(C)

then to unpaid interest under this Deed;

(D)

then to any unpaid amount in respect of which the notice was
given; and

(E)

any balance is to be paid to the defaulting Unitholder,
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within 5 Business Days of receipt by the Responsible Entity of the
proceeds of sale.
(d)

Any forfeiture includes any distributions declared but not made and all
future distributions.

7A.3 Remaining liability
(a)

The Unitholder whose Unit was forfeited ceases to be a Unitholder from
the nominated date but remains liable to pay to the Responsible Entity:
(i)

all unpaid amounts in respect of the forfeited Units;

(ii)

the costs and expenses of the forfeiture and disposal; and

(iii)

interest on the unpaid calls at the rate determined above from the
date of forfeiture,

but their liability in respect of these matters ceases if and when the
Responsible Entity receives payment in full of all amounts owing in
respect of the Units.
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(b)

The purchaser of a forfeited Unit remains liable to pay the amount equal
to the Uncalled Amount (if any) on the Unit in accordance with this Deed.

7A.4 Cancelling forfeiture
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Subject to the Corporations Act, the Responsible Entity may cancel, sell or
forfeit before the Units are disposed of or forfeited and cancelled, on such
terms as it determines.
7A.5 Exit price for Partly Paid Units
For so long as Units are partly paid, the Uncalled Amount (including the Unpaid
Amount, if any) must be deducted from the Redemption Price calculated under
clause 7.5.
7A.6 Other matters
(a)

The Responsible Entity may determine that any Unpaid Amount is not
required. The Responsible Entity may reverse any such determination in
whole or part and must advise Unitholders of this determination as soon
as is practicable and when it does so, Unitholders’ relevant obligations
are reinstated.

(b)

The Responsible Entity may borrow money or obtain other financial
accommodation to pay all or part of the outstanding calls and interest
relating to a forfeited Unit on behalf of the defaulting Unitholder.
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8.

ASSETS OF THE FUND

8.1

The Responsible Entity’s investment powers
(a)
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Subject to this Deed and the Responsible Entity’s Australian Financial
Services Licence, the Responsible Entity may invest in any Asset it chooses,
subject to what it tells Unitholders from time to time (for example, in the Fund’s
Product Disclosure Statement or giving Unitholders reasonable notice of any
material change in investment policy in accordance with the Corporations Act)
and has an absolute discretion as to the Investments of the Fund, including
without limitation as to the manner, form, terms and conditions, acquisition,
creation, disposal, transfer, exchange and alteration of any Investment and the
Responsible Entity may take any action it considers necessary or desirable in
connection with its powers under this clause 8.1.
Formatted: Indent: Left: 1.9 cm, No bullets or numbering

(b) The Assets must be clearly identified as property of the Trust. Unless ASIC has
modified the Corporations Act (for example, by class order) and the conditions of
relief are met, Assets must be held separately from the Responsible Entity’s and
any other managed investment scheme’s assets. It is not, however, necessary for
the purposes of the AMIT Laws to identify separate Assets for separate
Investment Options4.
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8.2

Liability of the Responsible Entity
If in relation to any proposed investment of an Asset or the entry into any contract or
commitment the Responsible Entity incurs any liability, the Responsible Entity does not
need to make the Investment or enter into the contract or commitment unless the

See the ATO’s public guidance LCG 2015/5 titled “Attribution Managed Investment Trusts: ‘choice to
treat separate classes as separate AMITs’” at paragraph 16.
4
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Responsible Entity’s liability is limited to the Assets of the Fund in a manner satisfactory
to the Responsible Entity.
8.3

Valuations
(a)

Subject to this clause 8.3, tThe method and basis of valuation for any Asset
or type of Asset must be determined by the Responsible Entity. The Responsible
Entity must determine the Net Investment Option Value of each Investment
Option at least once in each Transaction Period.

(b)

Valuations must be at least as frequent as the Corporations Act requires.

(c)

Subject to paragraphs (d) and (e), the value of an Asset for the purpose of
calculating the Value of the Net Assets must be market value, unless the
Responsible Entity determines there is no market in respect of the Asset or the
market value does not represent the fair value of the Asset.

(d)

Where the Responsible Entity makes a determination under paragraph (c), the
Responsible Entity must at the same time determine the method of valuation of
the Asset. Such method for calculating the value must be consistent with the
range of ordinary commercial practice for valuing that type of Asset and must be
reasonably current having regard to the nature of the Asset.

(e)

Valuations must be consistent with the conditions of any relevant ASIC class
order (for example, under ASIC class order 13/655, the Responsible Entity can
decide on a matter that affects what is determined as the market price or net
asset value per Unit or make an adjustment to the amount determined – this
relief relates only to discretions affecting the amount of the consideration. So for
example, when calculating Unit prices, the Responsible Entity can in certain
circumstances add or deduct from the market price or net asset value per Unit).

(f)

The valuation method for Assets can be different for different purposes (for
example, for financial reporting on the one hand and Unit prices and fee
entitlements on the other).
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Where it is necessary for any purposes to convert one currency to another, the
conversion must be made at such time and at such rates as may be determined by the
Responsible Entity.
8.5

Investment Options

(a)

The Responsible Entity may establish any number of Investment Options in respect of
the Fund and each Investment Option shall contain or be defined by reference to the
Assets or class or mix of Assets (including without limitation other Investment Options)
determined by the Responsible Entity. The Responsible Entity must establish a
principal investment policy for each Investment Option.

(b)

Amounts to be added to or deducted from the Assets of the Fund, and Assets and
liabilities of the Fund, may be allocated or attributed to particular Investment Options
at the discretion of the Responsible Entity and the Responsible Entity is not liable for
such allocation or attributions or any loss or liability resulting therefrom.

(c)

In respect of each Investment Option, the Responsible Entity has all the powers
conferred upon it by law and this Deed in respect of the Assets of the Fund generally.
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(d)

The Responsible Entity may close an Investment Option by giving notice of closure to
all Unitholders who have Units invested in that Investment Option, but a notice of
closure will not take effect before the date (“Closure Date”) which is the later of:
(i)

the closure date specified in the notice given to the affected Unitholders; and

(ii)

the day which is ninety (90) days (or any other period determined by the
Responsible Entity) after the date notice of closure is given to the affected
Unitholders.

(e)

All Units invested in an Investment Option that is to be closed shall at the Closure Date
be redeemed by the Responsible Entity and the provisions of clause 6 shall be applied
to such Redemptions. In the case of any Accumulated NTI in respect of that
Investment Option, the Responsible Entity may take such action in respect thereof as it
determines to be appropriate.

(f)

Unless and until more than one Investment Option is established for the time being in
respect of the Fund, the whole of the Assets of the Fund are deemed to be included in
and attributable to one Investment Option, and this Deed takes effect accordingly in
respect of the Fund.
(Deleted)

9.

INCOME AND DISTRIBUTIONS

9.1

Responsible Entity to collectAMIT election
(a)

The Responsible Entity must collect all moneys, rights and property paid or
receivable in respect of may elect that the AMIT Laws apply to the Fund in
respect of a Financial Year, but such election is not revocable in a subsequent
Financial Year once made.

(b)

The Responsible Entity must notify Unitholders in a timely way.

(c)

Clauses 9.2 to 9.12 apply when the AMIT Laws apply to the Fund.
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AMIT | consequences
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(b)

For the purposes of the Tax Act, at any time at which the Fund is an AMIT, the
Fund is a fixed trust for the relevant Financial Year. 5
For the purposes of the Tax Act, at any time at which the Fund is an AMIT, the
nature of the interest that Unitholders have in the income and capital of the Fund
through the Financial Year is indefeasible. 6
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9.3

Clearly defined7
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(a)
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(general rule) The Responsible Entity must, at all times when the Fund is in
existence in a Financial Year, ensure the rights to income and capital arising from
Units are clearly defined.6
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5

This is because of the operation of law: see section 276-55 of the Tax Act.

6

This is because of the operation of law: see section 276-55 of the Tax Act.

7

See section 276-10(1)(b) of the Tax Act. See also the ATO’s public guideline LCG 2015/4 titled
“Attribution Managed Investment Trusts: 'clearly defined rights'”.
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(b)

(registered scheme) For so long as the AMIT Laws allow, the Responsible
Entity may treat such rights as being clearly defined8 at a particular time if at the
time the Fund is a Registered Scheme.

(c)

(unregistered scheme – one Investment Option) For so long as the AMIT
Laws allow, the Responsible Entity may treat such rights as being clearly defined9
at a particular time if at the time the Fund is:
(i)
not a Registered Scheme; and
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(ii)
(d)

there is only one Investment Option on issue, and each Unitholder’s
rights to income and capital are the same.

(unregistered scheme – more than one Investment Option) For so
long as the AMIT Laws allow the Responsible Entity may also treat such
rights as being clearly defined7 at a particular time if, at the time:
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the Fund is not a Registered Scheme; and
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(ii)

there is more than one Investment Option on issue, and each
Unitholder of an Investment Option has the same rights to income
and capital of the Fund, disregarding differences arising from:
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(A)

fees or charges;

(B)

Issue Prices and Redemption Prices;

(C)

exposure to foreign exchange gains and losses;6 and

(D)

any other matters able to be disregarded under the AMIT
Laws.

Formatted: Indent: Left: 4.75 cm, No bullets or numbering
Formatted: No bullets or numbering
Formatted: No bullets or numbering

(e)

(unregistered scheme – checklist) If at any time when the Fund is in
existence in a Financial Year and clauses 9.3(b),(c) and (d) are not applicable
to the Fund, and the Fund is not a Registered Scheme, then for so long as
the AMIT Laws contemplate these factors, the Responsible Entity must have
regard to the following factors in determining whether it has met the
obligations in clause 9.3(a):

1

whether
the
constituent
documents of the Trust provide
an objective benchmark for the
Responsible Entity to attribute
amounts
to
Unitholders
annually

See clause 9.5 (which together
with other clauses in this Deed,
provides
an
objective
benchmark)

2

whether, assuming that the
Trust is an AMIT for the
Financial Year in which the
time occurs, the amount of
each member component for
the Financial Year of each

See clause 9.7(a) (which
together with other clauses in
this Deed, provide for such
calculations)

8

See the safe harbours in section 276-15 of the Tax Act.

9

See the safe harbours in section 276-15 of the Tax Act.
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Unitholder can be worked out
on a fair and reasonable basis
in
accordance
with
the
constituent documents of the
Trust
3

whether the right of each
Unitholder to the income and
capital of the Trust can be
materially
diminished
or
expanded through the exercise
of a power or right

See clause 4.4(c)
restricts
Investment
issue in certain ways)

(which
Option
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See clauses 14.4 and 20
(which restrict the Responsible
Entity’s powers in certain ways)
See clause 20 (which restricts
Deed amendments)

4

whether the Responsible Entity
has an obligation to treat
Unitholders who hold Units of
the same Class equally, and
treat Unitholders who hold
Units of different Classes fairly

See
clause
requires this)

14.5

(which
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5

whether the Responsible Entity
can easily modify the rights of
those membership interests to
the income and capital of the
Trust by changing this Deed.

See clause 20 (which restricts
Deed amendments)
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9.4
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Distributable income
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(a)

The Responsible Entity must determine the Distributable Income of the
Fund for each Distribution Period in accordance with this Deed.

(b)

The Responsible Entity must determine the distribution policy of the Fund
and inform Unitholders of any changes in a timely way. Subject to that
policy, there is no obligation for the Responsible Entity to pay distributions
to Unitholders.
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9.5

Each Unitholder’s entitlement
Subject to the rights and obligations attaching to any Investment Option, the
Distributable Income to which each Unitholder is entitled for a Distribution Period
is calculated as:

Formatted: Indent: Left: 1.9 cm, Hanging: 0.95 cm
Formatted: Indent: Left: 0.95 cm
Formatted: Font: (Default) Tahoma, 10 pt
Formatted: Font: (Default) Tahoma, 10 pt
Formatted: Indent: Left: 1 cm, Hanging: 1 cm

Unitholder's Units x Distributable Income
total Units
where:
Unitholder's Units

total Units
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is the number of Units in a particular Class that were
held by the Unitholder in that Class at the end of the
Distribution Period;
is the number of Units in the relevant Class held by all
Unitholders in that Class at the end of the Distribution
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Period; and
Distributable Income is the Responsible Entity’s calculation of the
distributable income of the Fund for the Distribution
Period.
Formatted: Indent: Left: 1.9 cm

9.6

Working out the Fund’s ‘trust components’10
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(a)

Formatted: Indent: Left: 1.9 cm

(b)

The Responsible Entity must for income tax purposes for each Distribution
Period work out the ‘trust components’ of particular ‘characters’, with the
goal of attributing these to each Unitholder. 11
For the purposes of clause 9.6(a), the Responsible Entity must, consistent
with the Tax Act12, work out the total net amount of all the characters13 of
the Fund for income tax purposes at the Fund level.14 The net amounts so
determined are called the trust components.15

10

See sub-division 276-E of the Tax Act.
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Attribution is managed in clause 9.7(a) and the clauses that follow that clause.
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These allocation rules are broadly consistent with the principles for allocation discussed by the High
Court in Ronpibon Tin NL v FCT (1949) 78 CLR 47.
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Character is not defined in the Tax Act, but paragraphs 10 onwards of the ATO’s public guideline LCG
2015/7 titled “Attribution Managed Investment Trusts: ‘attribution on a fair and reasonable basis' gives
guidance.
14

See section 276-260 of the Tax Act.

15

Without prescribing how the Responsible Entity must determine the characters of the Fund, and
without limiting the AMIT Laws in any way, the Responsible Entity might determine the characters of
the Fund by:
(a)
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(income) determining the elements of the Fund’s assessable income which have different tax
characteristics, such as (without limitation):
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(i)

assessable income, for example (and without limitation):
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(A) ordinary and statutory income;
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(B)
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discount and non-discount capital gains;

(C) capital gains from taxable and non-taxable Australian property;
(D) franked and unfranked distributions; and
(E)

dividends, interest and royalties,

from Australian and foreign sources;
(ii)

ATO determination of ‘qualified person’ status;
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(iii) franking credit gross-up offset by deductions;
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(iv) flow through of a qualified person status;
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(v)

Exempt Income;

Formatted: Font: (Default) Tahoma

(vi) Non-Assessable Non-Exempt Income;
(vii) tax offsets (such as franking credits and foreign income tax offset);
(viii) credits of different characters; and
(ix) other similar amounts and trust attributes,
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(b)

and then:
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(deductions) determining the elements of the Fund’s deductions which have different tax
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(c)

When the Responsible Entity prepares a document that meets certain
requirements of the AMIT Laws, it crystallises these calculations into the
determined trust components.16

(d)

The sum of the types of AMIT income must total the Fund’s assessable
income calculated as if the Fund was an Australian resident and a taxpayer.
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(e)

In circumstances where deductions exceed total assessable income, the
Fund makes a tax loss and the Fund component of each assessable income
character for the Financial Year is nil.18
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9.7

AMIT | determined member components19
(a)

The Responsible Entity must, for income tax purposes, attribute amounts
relating to the Fund of a particular character to the Unitholders in the Fund
for each Distribution Period.20

(b)

When the Responsible Entity prepares an AMMA Statement, it crystallises
these calculations into the determined member components.

(c)

9.8

If a Unitholder challenges the Responsible Entity’s determinations as the
AMIT Laws contemplate, then the Responsible Entity must manage that in
a way consistent with the AMIT Laws.

AMIT | fair and reasonable
The amounts of a character attributed to one Unitholder must be fair and
reasonable. However, the Responsible Entity may allocate a capital gain to a
redeeming Unitholder in accordance with the Tax Act.21
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characteristics, such as (without limitation):
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(i)

capital gains; and
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(ii)

franked distributions;
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and then:
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(net results) allocating the deductions amongst amounts of assessable income with different
tax characteristics and determine the net results, by:
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(i)

allocating deductions which relate directly to a particular income character against a
particular income character:
(A)

if the deduction relates to only one particular income character, the allocation must
be against that amount of income; and

(B)

if a deduction relates to more than one particular income character, the allocation
must be amongst those amounts, and then:

apportioning other deductions still remaining on a reasonable basis amongst the remaining amounts of
assessable income. See section 276-260 of the Tax Act.
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See section 276 255 of the Tax Act.
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See section 276-265(2) of the Tax Act.
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See section 276-265(3) of the Tax Act.

19

See section 276-205 of the Tax Act.

20

For examples, see footnote 14, paragraph (a).

Formatted: Font: (Default) Tahoma, 9 pt
Formatted: Font: (Default) Tahoma, 9 pt
Formatted: Not Highlight
Formatted: Font: (Default) Tahoma, 9 pt

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

Formatted

...

greater amounts of a character relating to assessable income or lesser
amounts of a character relating to tax offsets being attributed to a
Unitholder in an earlier income year,
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or made a different choice). For the avoidance of doubt, the Responsible Entity
must, in accordance with the AMIT Laws, account to the ATO from the Assets of
the Fund for any necessary payments arising from adjustments made under this
clause.
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9.9

AMIT | ignore the Unitholder’s tax characteristics
The Responsible Entity must not attribute any part of a determined trust
component of a particular character to a Unitholder because of the tax
characteristics of the Unitholder.

9.10 AMIT | unders and overs22
If the Responsible Entity in a particular Financial Year (a discovery year)
becomes aware of an under or an over in respect of a determined trust amount
for the purposes of the AMIT Laws, then it may, in accordance with the AMIT
Laws:
(a)
(b)

issue amended AMMA Statements for the year of income for the Fund to
which the under or over relates; or
treat the amount as an under or over of a particular character for the Fund
and adjust the Fund’s trust component of that particular character in the
discovery year for the relevant amount

(noting the choice made by the Responsible Entity above may result in:
(c)

(d)

greater amounts of a character relating to assessable income or lesser
amounts of a character relating to tax offsets being attributed to a
Unitholder; or

9.11 AMIT |separate AMITs for each Investment Option
(a)
(b)

Subject to the AMIT Laws, the Responsible Entity may determine that each
Investment Option is to be treated as a separate AMIT.23
If the Responsible Entity determines that each Investment Option is to be
treated as a separate AMIT, then it must:
(i)

as part of the process of identifying the initial tax position of each
Investment Option, allocate tax items being carried forward at the
whole of trust level (such as tax losses and net capital losses)

21

See section 276-210(5) of the Tax Act.
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See sub-division 276-G of the Tax Act.
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Doing this can, for example, facilitate the attribution of tax amounts amongst Unitholders according
to Investment Option. See section 276-20 of the Tax Act as well as the ATO’s public guideline LCG
2015/5 titled “Attribution Managed Investment Trusts: 'choice to treat separate classes as separate
AMITs'”, and note this choice is irrevocable: see LCG 2015/5 at paragraph 10.
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across the Investment Options (and this must be done in a fair and
reasonable way);
(ii)

calculate the taxable income for each Financial Year separately for
each Investment Option;

(iii)

on an ongoing basis, work out determined trust components for each
Investment Option as if it was a separate AMIT and allocate them
amongst any Investment Options on a fair and reasonable basis;24

(iv)

(v)

to the extent that Assets or expenditure relate solely to a particular
Investment Option, identify the assessable income and deductions by
reference to the assets supporting that Investment Option (including
recognising for tax purposes the transactions and events supporting
those assets (including intra entity dealings within the actual
managed investment trust involving deemed separate AMITS) as
though the Investment Option was in fact a separate entity); and
apply the unders and overs provisions of the AMIT Laws to each
Investment Option.25

9.12 AMIT |ceasing to be an AMIT
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(a)

the Fund was an AMIT for a Financial Year;

(b)

the Fund was not an AMIT for a later Financial Year (the discovery year); and

(c)

the Fund has an under or over of a character in the discovery year for an earlier
Financial Year when the Fund was an AMIT,

the Responsible Entity must, in accordance with the AMIT Laws:
(d) work out the extent to which the under or over increases or decreases the
amount of the AMIT’s trust component of that character for the discovery year26; and
(a)

make the appropriate adjustments for the discovery year; and

(b)

account to the ATO from the Assets of the Fund for any necessary payments27
(excluding any penalties payable).28
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9.13 Distributable Income |non AMIT
(a)

Clauses 9.14 to 9.15 apply when the AMIT Laws do not apply to the Fund.
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See section 276-20 of the Tax Act.
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See sub-division 276-F of the Tax Act.
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For example, a character relating to: (i) assessable income; (ii) Exempt Income; (iii) Non-Assessable
Non-Exempt Income; or (iv) tax offset.
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See Subdivision 276-K of the Tax Act, which prescribes the adjustments that must be made
depending on whether it is an increase or decrease.
28

See section 286-75 of schedule 1 to the Taxation Administration Act 1953 (Cth), which imposes
penalties for intentional disregard and recklessness.
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(b)

Before the Fund is an AMIT, or if the Fund was an AMIT for a Financial Year and
not an AMIT for a later Financial Year, clauses 9.14 to 9.15 apply for that period
or (as relevant) for that later Financial Year (or such part of the year as the Fund
was not an AMIT) in the place of those provisions reflecting the AMIT Laws
(clauses 9.2 to 9.12).
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9.14 Distributable Income
(a)

(b)

Unless the Responsible Entity in its discretion determines otherwise, the
Responsible Entity must determine the Distributable Income (as defined in clause
9.14(b) of this Deed) of the Fund for each Financial Year in the manner outlined
in clause 9.14(b).
Distributable Income is an amount equal to the Section 95 Income plus any
amount excluded by Section 95 Income by Division 115 Part 3-1 of the Tax Act,
less any Notional Amounts. These amounts should be prepared in accordance
with accounting standards generally applicable to unit trusts in Australia such as
the Fund.
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9.15 Income distributions
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(a)

Subject to the rights and obligations attaching to any Investment Option, for a
Distribution Period ending other than on 30 June, the Responsible Entity may
determine that the Distributable Income to which each Unitholder is presently
entitled is calculated as the sum of “A” and “B” where:
"A" equals the amount included in Distributable Income during the relevant
Distribution Period which in the opinion of the Responsible Entity has arisen
as a direct consequence of the disposal of Assets by the Fund due to the
Unitholder redeeming its Units under clause 6; and
"B" is calculated by reference to the following formula:
Unitholder's Units x Distributable Income

total Units

total Units
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where:
Unitholder's Units
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is the number of Units in a particular Investment
Option that were held by the Unitholder in that
Investment Option at the end of the Distribution
Period;
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is the number of Units in the relevant Investment
Option held by all Unitholders in that Investment
Option at the end of the Distribution Period; and
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Distributable Income is an estimate of the Distributable Income for the
Distribution Period calculated as if the Distribution
Period were a year of income less all amounts
included (for any Unitholder in the relevant Class)
under “A” above for that Distribution Period.
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(b)

(c)

Subject to the rights and obligations attaching to any Investment Option, for a
Distribution Period ending on 30 June, each Unitholder has on and from 30 June
a vested and indefeasible interest in, and is presently entitled to, Distributable
Income calculated in the same way as under clause 9.15(a) except:
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Distributable Income
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is the amount (if any) by which the Distributable
Income for the Financial Year exceeds the aggregate
of: (a) the amounts calculated under "A" and “B” of
clause 9.15(a) above for that Financial Year in
relation to Units in the relevant Investment Option
redeemed; and (b) the estimates of Distributable
Income for the previous Distribution Periods of that
Financial Year under “B” in clause 9.15(a) above.

Income distributions must be paid to a Unitholder as soon as practicable after the
Distribution Calculation Date, but in any event within 2 months of the end of the
Financial Year.
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9.16 Other distributions
(a)

Subject to the rights and obligations attaching to any Investment Option, the
Responsible Entity may at any time distribute any amount of capital or income
attributable to Unitholders or a Unitholders of an Investment Option:
(i)
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pro rata according to the number of Units in a particular Investment Option
held as at a time decided by the Responsible Entity (for example, to avoid
the Responsible Entity (as trustee) becoming assessable to pay Tax); or
Formatted: Font: Not Bold

(ii)

(b)

on such other basis as the Responsible Entity decides (for example, the
Responsible Entity may distribute realised gains to Unitholders who are
withdrawing in priority to Unitholders who are not).

Distributions may be in cash, by transfer of Assets or by additional Units of a
particular Investment Option, or a mix.

9.17 Separate accounts
The Responsible Entity may keep separate accounts of different categories or sources
of income, or deductions or credits for Tax purposes, and may allocate income,
deductions or credits from a particular category or source to particular Unitholders or
Unitholders of particular Investment Options or both.
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9.18 Reinvestment
(a)

The Responsible Entity determines the procedures for reinvestment (for example
it can offer Unitholders the option to reinvest) and may change them from time
to time.

(b)

Units of a particular Investment Option issued for reinvested distributions are
priced using the Issue Price next calculated in accordance with clause 7 for that
Investment Option after the end of the relevant Distribution Period. The
Responsible Entity may discount this Unit price up to 20% provided that the
Responsible Entity complies with the relevant conditions of ASIC class orders
13/655 and 13/656 (as amended or replaced from time to time).
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9.19 Determination of income and reservesOther matters
(a)

After a distribution is determined and is awaiting payment, the current Unitholder
remains entitled to it even if the Units are transferred before it is paid.
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(b) The Responsible Entity may classify is to determine (having regard to
generally accepted accounting principles, practices which apply to trusts and such
other matters as the Responsible Entity considers appropriate) whether any item
ais income or capital and the extent to whichmake reserves and or provisions
need to be made.
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9.3

Distribution of income

(a)

For each Distribution Period the Responsible Entity must calculate, and distribute no
later than the applicable Distribution Date:
(i)

the Income Amount for each Unitholder at the end of the Distribution Period;
and

(ii)

(b)

the Income Amount of each Unit Redeemed during the Distribution Period and of
each former Unitholder who ceased to be a Unitholder during the Distribution
Period by reason of the Redemption of all of that Unitholder’s Unit Holding.

In relation to the amount of the Distributable Income of the Fund for a Distribution
Period which has not been distributed by the end of the Period:
(i)
(ii)

the Responsible Entity must cause that amount to be credited to a Distribution
Account in respect of the Fund;
the amount so credited will not for the purposes of this Deed be treated as part
of the Assets of the Fund but, subject to this Deed, will be deemed to be held by
the Responsible Entity in trust for the relevant Unitholders on the Fund Register
as at the last day of the Period.

(c)

The Responsible Entity may make any adjustments as the Responsible Entity considers
appropriate in order to avoid distributing a fraction of a cent, or any other amount
which the Responsible Entity considers it is not practical to distribute, in respect of a
Distribution Period, including without limitation carrying forward an applicable amount
to the following Distribution Period.

(d)

The Responsible Entity may make any adjustments the Responsible Entity considers
appropriate in order to ensure that the sum of the Income Amounts of the Unitholders
in respect of each of their Units in the Fund during a Distribution Period does not
exceed the Distributable Income for that Period.

9.4

Categories and sources of income

(a)

The Responsible Entity may keep separate accounts in respect of any category or
source of income.

(b)

The Responsible Entity may allocate income of any category, or from any source, to
particular Unitholders on any basis the Responsible Entity sees fit.

(c)

(i)

In this clause 9.4(c):
“Actual Proportion” means for a Unitholder in relation to an Investment Option
and a Distribution Period, the portion of the Investment Option Income which is
actually allocated to a Unitholder in respect of those Units held by the Unitholder
in that Investment Option;
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“Investment Option Income” means in relation to an Investment Option and
a Distribution Period, income of a character or from a source which, having
regard to the characteristics of the Investment Option, the Responsible Entity
determines for this purpose to be referable to the Investment Option; and
“Notional Proportion” means for a Unitholder in relation to an Investment
Option and a Distribution Period, the portion of the Investment Option Income
which would have been allocated to the Units of that Unitholder if the total
Investment Option income had been apportioned between the Units on issue as
at the last day of the Distribution Period in the ratio which:
(A)

the Accumulated NTI of each such Unit in issue in relation to the relevant
Investment Option:
bears to

(B)

the sum of the Accumulated NTI of all such Units in relation to the relevant
Investment Options in respect of which they have been issued,

immediately before the end of the Distribution Period.
(ii)

Subject to clause 9.6(c) and without limiting the generality of clause 9.4(a),
9.4(b) or 9.4(c), if in respect of a Distribution Period the Responsible Entity
allocates income of various categories and from various sources between
Unitholders such that the Actual Proportions of affected Unitholders in relation to
particular Investment Option Income differ from their relevant respective
Notional Proportions, the Responsible Entity may adjust:
(A)

notwithstanding clause 7.1, the Current Unit Values of Units held by
Unitholders whom the Responsible Entity considers to be affected; or

(B)

notwithstanding clause 7.2, the Income Amounts of Unitholders whom the
Responsible Entity considers may be affected; or

(C)

both (A) and (B) above,

and may make what it considers to be appropriate related or consequential
adjustments, in such manner, to such extent and with effect as at such dates as
the Responsible Entity considers appropriate, having regard to the different
taxation characteristics of income of different characters and from different
sources in the hands of Unitholders and any other matters the Responsible Entity
may consider relevant.
9.5

Composition of distribution
The Responsible Entity must notify the Unitholders of the extent to which a Distribution
under this clause 9 is composed of Net Taxable Income and other types of income or
capital.

9.6

Entitlements of Unitholders

(a)

In relation to each Distribution Period, the Unitholders are presently entitled (or
regarded as presently entitled) to the Distributable Income of the Fund for the
purposes of Division 6 of the Tax Act in proportion to their respective Income Amounts.

(b)

Except to the extent that the Accumulated NTI in respect of a Unit is taken into account
in determining the Redemption Amount arising if and when the Unit is redeemed and,
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subject to clause 21.3, no Unitholder has any entitlement to or in respect of any
Accumulated NTI during a Distribution Period.
(c)

Unitholders shall be presently entitled to their respective Income Amounts as at the
end of a Distribution Period in accordance with the proportionate entitlement to the
income relating to the Investment Option or Investment Options in respect of which
Units have been issued to a Unitholder.

9.7

Re-investment of income

(a)

A Unitholder may request that all or part of the Unitholder’s Income Amount be
re-invested in the Fund by the acquisition of additional Units in the Investment Options
from which the income arose or in such other manner as the Unitholder may instruct
the Responsible Entity. Such a request must:
(i)

be made in a form, and contain or be accompanied by information determined by
the Responsible Entity;

(ii)

be lodged in a manner and at a place determined by the Responsible Entity; and

(iii)

specify to the satisfaction of the Responsible Entity the manner in which the
amount to be re-invested is to be spread amongst the Investment Options of the
Fund.

The Responsible Entity may accept or refuse such a request in whole or in part. A
request will only apply from a date on which the Unitholder’s Income Amount is due to
be distributed if it is accepted by the Responsible Entity at least ten (10) Business Days
before that date.
(b)

Subject to this clause 9.7, if the Responsible Entity has accepted such a request from a
Unitholder, the Income Amount to which the request applies (after any relevant
deductions in accordance with this Deed) will be re-invested by the allocation to the
Unitholder of additional Units in the Fund of such quantities as the Responsible Entity
shall determine, as if the Responsible Entity had accepted an Application to that effect
under clause 4 at the same time as the Responsible Entity accepted the request.

(c)

If, after having accepted such a request from a Unitholder, the Responsible Entity
cannot give effect to that request according to its terms within a period reasonably
satisfactory to the Responsible Entity then the Income Amount to which the request
relates (after any deduction in accordance with this Deed) will be re-invested in
accordance with clause 9.7(b) at the time determined by the Responsible Entity.

10. REPORTING TO UNITHOLDERS
10.1 Quarterly Reports
(a)

The Responsible Entity must give to each Unitholder a report quarterly containing
details of the number of Units held in the Fund by that Unitholder at the end of the
relevant Quarter.

(b)

The Responsible Entity may include such other relevant information in such report as
the Responsible Entity determines to be appropriate or which may be required by the
Corporations Act, ASIC Policy and any other relevant laws.

10.2 Annual Reports
The Responsible Entity will give or cause to be given to each Unitholder within three
(3) months of the end of each Financial Year:

49
(a)

an Annual Report setting out:
(i)

detailed information about the Unitholder’s investment in the Fund
including details of all transactions that have taken place during the
relevant Financial Year, any income (whether negative or positive) earned
for the year and the share of any Costs and expenses and other fees that
the Responsible Entity is permitted by this Deed to debit against the
Unitholder’s investment in the Fund; and

(ii)

such other information as the Responsible Entity considers it is desirable to
include in the Annual Report or the Responsible Entity is required by the
Corporations Act, ASIC Policy and any other relevant laws to include in that
Report;

and
(b)

a copy of the audited financial statements for the Fund together with the
Auditor’s Report which must contain the information in clause 10.3.

10.3 Contents of Auditor’s Report
The Auditor’s Report must:
(a)

state that the Auditor has performed such tests and procedures as are
reasonably necessary to obtain reasonable assurance that:
(i)

the accounting procedures and internal controls of the Responsible Entity,
the Custodian and any other relevant person acting on behalf of the
Responsible Entity were designed and operated effectively to ensure that
details contained in the Annual Report are not misstated; and

(ii)

the aggregate of Assets, liabilities, revenue and expenses shown in the
Fund’s financial statements have been properly reconciled;

and
(b)

set out such other matters as it is expected would be found in an Auditor’s
Report or are required to be included in any such report in accordance with
general accounting principles and standards, the Corporations Act, ASIC Policy
and any other relevant laws.

The Responsible Entity must give Unitholders financial statements and relevant reports
on them, trade confirmations and certificates, and other documents (such as the
current Product Disclosure Statement) as the Corporations Act requires. While the
Fund is an AMIT, the Responsible Entity must give Unitholders the statements as the
AMIT Laws require (including AMMA Statements for the Financial Year).29
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11. REMUNERATION OF THE RESPONSIBLE ENTITY
11.1 Responsible Entity’s remunerationFees
(a)

The Responsible Entity is entitled to an establishment fee of up to $100
(excluding GST) to set up a Unitholder’s account in the Fund calculated and
charged at the time the account is set up. The fee may be charged with respect
to each account held by the Unitholder. For the avoidance of doubt, the
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See Subdivision 276-H of the Tax Act.
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establishment fee does not include contribution fees paid or payable against the
initial contribution in the Fund.
Formatted: Indent: Left: 2 cm, No bullets or numbering

(b)

The Responsible Entity is entitled to a contribution fee, in respect of each
Application it accepts, of up to 4% (excluding GST) of the application money. It
can keep this or pay it to anyone it wishes (including paying it back to the
Unitholder in cash or in Units or to their adviser). When calculating the number
of Units to be issued, any contribution fee must first be deducted from the value
of the application money or propertyreceive out of the Assets of the Fund the
remuneration which is specified in Schedule 2.

(c)

The Responsible Entity is entitled to a management fee of up to 2% per annum
(excluding GST) of the value of the gross Assets, calculated as at the first Time
the Fund is Valued after the end of each month, accrued daily and payable
monthly in arrears (or calculated or paid at such other time or times as the
Responsible Entity may determine from time to time).

(d)

The Responsible Entity is entitled to an exit fee of up to 5% (excluding GST) of a
Unitholder’s total account balance when a Unitholder closes their account with
the Fund.
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11.2 Waiver of remuneration and deferral of fees
The Responsible Entity may accept lower fees than it is entitled to receive under this
Deed, or may defer payment: for any period; generally; for a Unitholder; or for a
Unitholder of any Investment Option and may also charge variable fees in relation to
any Investment Option or Unitholders generally, if and to the extent permitted by the
Corporations Act (including the conditions of any applicable ASIC Relief), based on
bands, tiers or other criteria nominated in the relief instrument or by waive the whole
or any part of the remuneration to which it would otherwise be entitled. Any such
waiver may be made before or after any remuneration becomes due for payment and
will apply for such period and be subject to such conditions as the Responsible Entity
may determine. It can take interest on deferred fees at the rate the banker to the
Fund pays on the Fund’s deposit plus 5%. Where deferred, then as relevant the fee
accrues daily until paid.
11.3 Units in lieu of fees
The Responsible Entity may issue Units to itself or to a nominee instead of receiving
payment in cash in respect of any fee to which it is entitled under this clause 11. Units
may be issued at the Issue Price calculated in accordance with clause 7 and
determined as at the next Time the Fund is Valued after the relevant fee becomes
payable.
11.4 Third parties may receive fees
The Responsible Entity may pass on any of the fees charged to the Fund to any third
parties as it sees fit (for example, to any Investment Manager of the Fund).

12. REIMBURSEMENT OF EXPENSES
12.1 Establishment and administration CostsRecoverable expenses
In addition to any other right of indemnity which the Responsible Entity may have
under this Deed or at law and without limiting clause 15, the Responsible Entity is
indemnified and entitled to be reimbursed out of and paid from the Assets of the Fund
for all losses, damages, liabilities, Costs and expenses that may be suffered or incurred
by the Responsible Entity in the proper performance of its duties as trustee of the
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Fund, its obligations or the exercise of its powers under this Deed, or arising out of or
in connection with this Deed, including without limitation the amounts specified in
Schedule 1 and including expenses properly incurred by the Investment Manager or the
Responsible Entity’s agents and agreed to by the Responsible Entity).
12.2 Apportionment of Costs
Any losses, liabilities, Costs and expenses incurred by the Responsible Entity and
recoverable under this Deed may be attributable to a particular Unitholder, Unitholders
of a particular Investment Option or Units of an Investment Option generally and must,
where appropriate, be apportioned between each Unitholder, Investment Option or
Units to which they are referable in accordance with generally accepted accounting
principles or otherwise as the Responsible Entity reasonably determines.
12.3 Compliance committee
(a)

The Responsible Entity must appoint a compliance committee for the Fund if the
Corporations Act requires.

(b)

If any member of the compliance committee incurs a liability in that capacity in
good faith, then if the Responsible Entity permits, they are entitled to be
indemnified out of the Assets for that liability to the extent permitted by the
Corporations Act.
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12.4 Amendment
Subject always to clause 20, the Responsible Entity may from time to time change any
fee by notice to the relevant Unitholders and as necessary disclosing it in any Product
Disclosure Statement or supplementary Product Disclosure Statement.
12.5 Corporations Act
So long as the Corporations Act requires, the Responsible Entity’s rights to fees and to
expense reimbursement are only available in the proper performance of its duties.

Formatted: Indent: Left: 0.95 cm
Formatted: Font: Not Bold
Formatted: Indent: Left: 0 cm, First line: 0 cm

13. ACCOUNTS AND AUDIT
13.1 Accounts and Audit
(a)

The Responsible Entity must keep, or cause to be kept, proper the registers,
books of accountand records in relation to the Fund which the Corporations Act
requires (for example, to prepare financial statements and, under ASIC class
order 13/657, relating to the exercise of Unit price discretions).

(b)

For each Financial Year and, if the Corporations Act requires (for example, for
disclosing entities) for each half year, the Responsible Entity must prepare
financial statements for the Fund as the Corporations Act requires.
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13.2 Appointment of Auditor
The Responsible Entity must appoint an auditor for the Fund to perform such roles as
the Corporations Act requires (for example, to prepare a report on the financial
statements and the compliance plan). The Auditor shall be appointed by the
Responsible Entity and shall be a member of the Institute of Chartered Accountants in
Australia and New Zealand or some other recognised institute or society of accountants
in Australia and a registered company auditor or member of a firm of accountants at
least one of whose partners is so registered.
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13.3 Remuneration of Auditor
The Auditor’s remuneration shall from time to time be fixed by the Responsible
Entity.(Deleted)
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13.4 Retirement of Auditor
The Auditor may retire upon the expiration of three (3) months’ notice in writing to the
Responsible Entity. (Deleted)
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13.5 Appointment of new Auditor
Any vacancy in the office of Auditor shall be filled by the Responsible Entity appointing
an Auditor who is qualified to be appointed Auditor under clause 13.2. (Deleted)
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13.6 Restriction on association between Auditor and Responsible Entity
The Auditor may be the auditor of the Responsible Entity or of any other trust fund or
service whether of a similar nature to the Fund or otherwise but may not be a director,
officer or servant, (or the partner of a director, officer or servant) of the Responsible
Entity or of a company related to the Responsible Entity within the meaning of the
Corporations Act. (Deleted)

14. WHAT THE RESPONSIBLE ENTITY’ CAN DOS POWERS
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14.1 General powers of Responsible Entity
(a)

Subject to this Deed, the Responsible Entity has all the powers in respect of the
Fund that are possible to confer on a trustee under the law and as though it were
the absolute owner of the Assets acting in its personal capacity, including the
power to fetter its own discretion and of a natural person acting in his or her
personal capacity, including the powers to deal with and invest the Assets in
accordance clause 8.1. (Paragraph amended by Supp Deed dated
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10/04/03).
(b)

Without limiting paragraph (a), iIn the exercise of its powers the Responsible
Entity may:
(i)

acquire, or dispose of or otherwise deal with any real or personal property
and rights in its absolute discretion, including the power to invest in a
controlled entity, all financial instruments, forward rate and currency
exchange agreements for speculative other purposes, and derivatives;

(ii)

borrow or incur any liabilityobtain financial accommodation (whether or not
on security);

(iii)
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enter into an arrangement with a person to underwrite the subscription or
purchase of Units on such terms as the Responsible Entity determines;
(iv)
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enter into sale and repurchase transactions, securities lending transactions and
derivatives transactions;
(vi)
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incur obligations and liabilities (including giving guarantees, undertakings and
indemnities);
(vii)
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(vi). The Responsible Entity mayinvest in, dispose of or otherwise deal with any
Assets and Liabilities; and
(viii)
seek, maintain and cease to register the Fund with ASIC. in the exercise of any
of its rights or reimbursement and indemnity or otherwise in fulfilling its
obligations.
(c)

Without limiting this clause 14.1 and subject to the Corporations Act, the
Responsible Entity has the power to mix and mingle Assets with the property of
other co-investors (in which case it must keep appropriate records of the Fund’s
interests in the co-investments).

(d)

The Responsible Entity may make rules and adopt procedures in relation to the
calculation and rounding-off of amounts, the determination of periods of time
and any other matters the Responsible Entity considers appropriate for the
convenient administration of the Fund. Any excess application or other money or
property which results from rounding becomes an Asset of the Fund and is to be
allocated amongst the Investment Options as the Responsible Entity determines.

(ed) A Unitholder does not have any interest in a particular Asset, subject to the rights
and obligations attaching to any Investment Option, inly a beneficial interest in
the Assets as a whole. It follows that a Unitholder may not:
(i)

interfere or seek to interfere with or question the rights, powers,
authorities or discretions of the Responsible Entity;

(ii)

claim or exercise (or attempt to exercise) any right in respect of any Asset
or lodge any caveat or other notice affecting any Asset or otherwise claim
(or attempt to claim) any interest in an Asset, other than as this Deed
contemplates; or

(iii) require any Asset to be transferred to a Unitholder personally.
14.2 Responsible Entity’s discretions generally
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Except to the extent this Deed provides otherwise, either expressly or by necessary
implication the Responsible Entity has in the exercise or non-exercise or partial exercise
of each power, right, discretion or authority exercisable by the Responsible Entity an
absolute and uncontrolled discretion as to how and when such power, right, discretion
or authority will be exercised and is not bound to give any person any reason for or
explanation of the exercise, non-exercise or partial exercise thereof.
14.3 Delegatesion by Responsible Entity
(a)

The Responsible Entity may appoint a person, including an Aassociate of the
Responsible Entity, as its agent or delegate (and in the case of a joint
appointment, jointly and severally) to do anything in the Responsible Entity’s
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exercise its power (including to appoint its own agent or delegate)s and perform
its obligations.
(b)

Subject to clause 14.3(c), the Responsible Entity may appoint an agent,
Custodian or other person to acquire, hold title to, dispose of or otherwise deal
with any Asset on behalf of the Responsible Entity and perform any action
incidental or ancillary thereto.

(c)

The Responsible Entity is liable for the acts of any such agent, Custodian or other
person as if their acts were the Responsible Entity’s own.

(d)

The Responsible Entity may, in its absolute discretion, determine the terms of
appointment for any agent or delegate and such terms need not be the same for
all agents or delegates, except to the extent the Corporations Act (typically the
related party provisions and the Responsible Entity’s Australian Financial Services
Licence) governs these.

14.4 AMIT Laws
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Whilst the Fund is an AMIT, then for so long as the AMIT Laws require this, any
exercise of powers by the Responsible Entity must not result in the rights of any
Unitholder to the income and capital of the Fund being materially diminished or
expanded.
14.5 Treating Unitholders fairly
In exercising its powers and carrying out its duties, the Responsible Entity must treat
Unitholders who hold Units of the same Investment Option equally and Unitholders
who hold Units of a different Investment Option fairly.
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15. RESPONSIBLE ENTITY’S RESPONSIBILITIES AND INDEMNITIES
15.1 Limitation on liability
(a)

The Responsible Entity enters into this Deed in its capacity as trustee and
responsible entity of the Fund and not in its personal capacity (except in so far
as it is able to be remunerated in its personal capacity).
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(b)

Subject always to any liability which the Corporations Act might impose on to the
proper performance by the Responsible Entity: of its duties,
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the Responsible Entity and each director and officer of the Responsible
Entity are not personally liable to a Unitholder or any other person in
equity, tort, contract or otherwise for any loss suffered in connection with
the office of Responsible Entity or director or officer of itany way relating to
the Fund, except for their own fraud, negligence or breach of trust; and

(iib) the Responsible Entity will not be liable to any Unitholder to any greater
extent than the Investments, cash and other property actually vested in
the Responsible Entity (or received by it) in accordance with the provisions
of this Deed, except for any liability which the Responsible Entity may incur
as the result of its own fraud, gross negligence or wilful breach of trust
where the Responsible Entity fails to show the degree of care and diligence
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required of the Responsible Entity having regard to the powers, authorities
or discretions conferred on the Responsible Entity by this Deed; and
(iii) the liability of the Responsible Entity to any person other than a
Unitholder (including creditors) in respect of the Fund is limited to the
Responsible Entity’s actual indemnification from the Assets for that liability.
This right of indemnity is not lost by reason of separate incident that was
itself a breach of trust. (Clause amended by Supp Deed dated

10/04/03)
(c)

Subject to the Corporations Act, the indemnity in this clause 15.1 includes any
liability incurred as a result of any act or omission of a delegate or agent
appointed by the Responsible Entity.
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15.2 Interested dealings by Responsible EntityOther capacities
The Responsible Entity or an officer or employee or Aassociate of the Responsible
Entity may:
(a)

be a Unitholder in any capacity;

(b)

act in any capacity as a representative, delegate or agent of the Responsible
Entity or any Unitholder;

(c)

have an interest in or enter into a contract or transaction with:
(i)

the Responsible Entity (as responsible entity of the Fund or in any other
capacity) or an Associate of it;

(ii)

any Unitholder;

(iii)

any other person, including one whose shares form an Asset;
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or
(d)

hold or deal in or have any other interest in an Asset;

(e)

act in the same or a similar capacity in relation to any other trust or managed
investment scheme; or
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deal with any other entity in which the Responsible Entity holds an investment on
behalf of the Fund or deal with any Units,
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(f)

and unless the law so requires otherwise, may retain for itself (or any Associates may
retain) and is not required to account for any benefit or benefits derived by doing so.
15.3 Continuing indemnity
All rights of indemnification of the Responsible Entity out of the Assets of the Fund are
in addition to any indemnity under law and do not cease upon its retirement or removal
as the Responsible Entity and, without limiting the foregoing, a retiring Responsible
Entity shall continue to be indemnified out of the Assets of the Fund in respect of Costs
and expenses properly incurred as part of the transition to a new Responsible Entity.
15.4 Indemnities and liability
Without prejudice to any indemnity given by law to the Responsible Entity but subject
to this Deed and, so long as the Corporations Act requires, to the proper performance
by the Responsible Entity of its duties:
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(a)

the Responsible Entity is indemnified out of the Assets of the Fund from and
against any expense and liability that may be incurred by it in relation to the
Fund (including any liability incurred because of a delegate or agent), including
but not limited to a liability it incurs in prosecuting or defending any action, suit,
arbitration or other dispute resolution procedure in respect of the provisions of
this Deed, except to the extent that such expense or liability arises out of the
Responsible Entity’s own fraud, gross negligence or wilful breach of trust; and

(b)

the Responsible Entity will not be liable to anyone in respect of any failure to
perform or do any act or thing which by reason of:
(i)

any provision of any present or future law or statute of Australia, any State
or Territory of Australia or any other relevant jurisdiction; or

(ii)

of any decree, order or judgement of any competent court or tribunal,

the Responsible Entity is prevented, forbidden or hindered from doing or
performing. (Clause amended by Supp Deed dated 10/04/03)
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15.5 Responsible Entity may rely on advice
The Responsible Entity may take and act upon:
(a)

the opinion or advice of counsel or solicitors, whether or not instructed by the
Responsible Entity, in relation to the interpretation of this Deed or any other
document (whether statutory or otherwise) or generally as to the administration
of the Fund or any other matter in connection with the Fund; and

(b)

the advice, opinions, statements or information from any bankers, accountants,
auditors, valuers, asset consultants and other persons consulted by the
Responsible Entity who are in each case believed by the Responsible Entity in
good faith to be expert in relation to the matters upon which they are consulted
and who are independent of the Responsible Entity;

(c)

a document which the Responsible Entity believes in good faith to be the original
or a copy of an appointment by a Unitholder of a person to act as their agent for
any purpose connected with the Fund; and

(d)

any other document provided to the Responsible Entity in connection with the
Fund upon which it is reasonable for the Responsible Entity to rely,
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and, to the extent legally permitted (and in no way limiting or precluding the
Corporations Act in particular) the Responsible Entity will not be liable for anything
done, suffered or omitted by it in good faith in reliance upon such opinion, advice,
statements or information or document. The Responsible Entity can also rely on
signatures without enquiry as if it has no reason to doubt authenticity or genuineness
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15.6 Responsible Entity not obliged to notify Unitholders of breaches
Nothing in this Deed requires the Responsible Entity to notify the Unitholders of or
summon a meeting of Unitholders in relation to any breach by the Responsible Entity of
any of the obligations binding upon the Responsible Entity under this Deed.
15.7 Responsible Entity’s duty of care
(a)

Nothing in clauses 14.1, 15.1, 15.4, and 15.5 is to be construed to:
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(b)

(i)

limit the Responsible Entity’s obligations arising from any covenants
imposed upon the Responsible Entity by the provisions of this Deed or by
the Corporations Act;

(ii)

limit the Responsible Entity’s duty of care, diligence and vigilance in respect
of the Fund or prevent or restrict any determination as to whether there
has been a breach of trust; or

(iii)

affect the operation of the provisions of any statute prescribing
circumstances under which the Responsible Entity may obtain relief from
breach of trust.

The rights of indemnity of the Responsible Entity under this Deed do not apply to
the extent that any losses, damages and Costs are attributable to a breach of
trust where the Responsible Entity fails to show the degree of care and diligence
required of a responsible entity having regard to the powers, authorities and
discretions conferred upon the Responsible Entity by this Deed.
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15.8 Liability on Redemption
The Responsible Entity is not liable for any consequence of any Redemption of Units
under clause 6.
15.9 Limit on duties
Subject always to any liability which the Corporations Act may impose on the
Responsible Entity, all obligations of the Responsible Entity which might otherwise be
implied or imposed by law or equity are expressly excluded to the extent permitted by
law.

Formatted: Font: Bold
Formatted: Indent: Left: 0.95 cm, Hanging: 0.05 cm, Tab
stops: Not at 1.9 cm

16. FUND REGISTER
16.1 Responsible Entity to keep Fund Register
The Responsible Entity shall keep and maintain a Fund Register and shall record in the
Fund Register all details relating to each Unitholder and such other information as the
Responsible Entity shall consider to be appropriate or as required by the Corporations
Act and/or ASIC Policy.
16.2 Change of name or address to be notified to the Responsible Entity
Any change of name or address of any Unitholder shall forthwith be notified to the
Responsible Entity who shall upon proof thereof satisfactory to the Responsible Entity
alter the Fund Register accordingly.
16.3 Joint Unitholders
Where two or more persons are registered jointly as Unitholders (“Joint Holders”)
they are, for the purposes of the Fund and not otherwise, unless the Responsible Entity
agrees otherwise, deemed to be joint tenants and not tenants in common, subject to
the following provisions:
(a)

the Responsible Entity is not bound to register more than three (3) persons as
Joint Holders;

(b)

the Joint Holders and former Joint Holders are jointly and severally liable in
respect of all payments including payments of Tax which ought to be made in
respect of their Unit Holdingsare required to be made by or for a Joint Holder or
former Joint Holder;
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(c)

on the death of a Joint Holder, the survivor or survivors are the only person or
persons whom the Responsible Entity will recognise as having any title to the
applicable Units, but the Responsible Entity may require any evidence of death as
it thinks fit;

(d)

any one of the Joint Holders may give an effective receipt which will discharge
the Responsible Entity in respect of the payment;

(e)

the Joint Holders are counted as a single Unitholder for the purposes of
calculating the number of Unitholders who may apply to hold a meeting of
Unitholders pursuant to clause 22; and

(f)

only the person whose name appears first in the Fund Register as one of the
Joint Holders is entitled to the delivery of any notices, cheques or other
communications from the Responsible Entity, and any notice, cheque or other
communication given to that person is deemed to be given to all the Joint
Holders.

16.4 No notice of trust or encumbrance
The Responsible Entity need not record any encumbrance (such as a charge) or
interest (such as a No notice of any trust, express, implied or constructive) which a
person may hold in respect of Units in shall be entered upon the Fund Register except
where required by law but may do so.

16.5 Acting upon instructions
If the Responsible Entity has no reason to doubt the authority of a person to give
instructions in relation to Units (for example, a margin lender or security holder), then
the Responsible Entity may act in good faith on the instructions of that person (to the
exclusion of the Unitholder if the Responsible Entity considers this appropriate).

17. TRANSFERS
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17.1 Transfers of Units
(a)

Subject to the Corporations Act, the rights and obligations attaching to any
Investment Option and this clause 17, a Unitholder may transfer all or any of the
Unitholder’s Units of a particular Investment Option by Instrument in writing in
any usual or common form or in any otherusing any form that the Responsible
Entity approves.

(b)

An instrument of transfer referred to in clause 17.1(a) given to the Responsible
Entity for processing must be executed by or on behalf of both the transferor and
the transferee, complete, properly stamped and comply with the Corporations
Act.

(c)

Without limiting clause 6, a transferor of Units remains the holder of the Units
transferred until the transfer is registered and the name of the transferee is
entered in the Fund Register in respect of the Units being transferred.

(d)

The instrument of transfer must be left for registration at such place as the
Responsible Entity determines, accompanied by such information as the
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Responsible Entity requires to show the right of the transferor to make the
transfer. Subject to clause 17.1(e), the Responsible Entity must then register the
transferee as a Unitholder.
(e)

A Unitholder may only transfer any of their Units with the prior consent of the
Responsible Entity.

(f)

Subject to the rights and obligations attaching to any Investment Option, tThe
Responsible Entity may refuse to register all or part of the transfer of any Units
without giving reasons, but must tell the relevant Unitholder that they have in
fact refused to register all or part of the transfer. If a transfer or transmission
includes a fractional Unit and the transferee or the transmittee already holds a
fractional Unit, then both those fractional Units shall be treated as being
consolidated into a Unit and the if the sum of those fractional Units exceeds one
Unit, the excess is a fractional Unit.
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17.2 Transaction advice after transfer
If the Responsible Entity enters a Unitholder on the Fund Register as a result of a
transfer of Units, the Responsible Entity may issue a transaction advice (in any form
that the Responsible Entity considers appropriate) for:
(a)

the Units which have been transferred; and

(b)

the balance of any Units which were not transferred. (Deleted)
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17.3 Death or legal disability
(a)

If a Unitholder dies, becomes subject to a legal disability, becomes bankrupt
or is liquidated, only the survivor (in the case of Joint Holders), legal personal
representative or the person entitled to Units as a result of bankruptcy or
liquidation, will be recognised as having a claim to Units registered in the
Unitholder’s name.

(b)

The Responsible Entity may require any reasonable proof of entitlement (for
example, a grant of probate).
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17.4 Recognition of Unitholder
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The Responsible Entity:
(a)

without limiting clause 16, must treat the person entered on the Fund Register as
a Unitholder as the absolute owner of all the rights and interests of the
Unitholder; and

(b)

except as required by law or this Deed, need not recognise any claim or interest
in any Unit by any other person.

18. RETIREMENT CHANGE OF RESPONSIBLE ENTITY
18.1 Circumstances in which the Responsible Entity is to retire
The Responsible Entity will retire as the responsible entity of the Fund when required
by the Corporations Act. on the happening of any one or more of the following events:
(a) the Responsible Entity goes into liquidation (except for the purpose of
amalgamation or reconstruction or some similar purpose);
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(b) a receiver or receiver and manager is appointed to the undertaking of the
Responsible Entity or any part thereof and remains so appointed for a period of thirty
(30) days;
(d)

the Responsible Entity ceases to carry on business;

(e)

the Responsible Entity is placed under official management; or

(f)
if the Responsible Entity’s Australian Financial Services Licence is revoked or
suspended.
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18.2 Voluntary retirement of the Responsible Entity
The Responsible Entity may retire as responsible entity of the Fund at any time in
accordance with the requirements of the Corporations Act.
18.2A Unitholders’ rights
Unitholders have no right to remove the Responsible Entity other than the right granted
by the Corporations Act.
18.3 Appointment of new Responsible Entity
Upon the retirement of When the Responsible Entity changes, the Unitholders may
choose a replacement responsible entity as the Corporations Act contemplatesunder
any of the foregoing provisions of this clause 18, then unless the Fund is to be
terminated pursuant to clause 21, arrangements will be put in place to appoint some
other corporation to be the Responsible Entity of the Fund in place of the retiring
Responsible Entity.
18.4 New Responsible Entity to undertake full responsibilities of retiring
Responsible Entity
Any proposed replacement responsible entity must agree to be bound by this Deed as if
it had originally been a party. The new Responsible Entity to be appointed under this
clause 18 shall execute a deed in such form as may reasonably be required whereby
the new Responsible Entity shall have vested in it all the Assets and agree to assume
all obligations of the retiring Responsible Entity under this Deed and upon payment of
all sums due by the retiring Responsible Entity at the date thereofWhen the
Responsible Entity changes, the retiring Responsible Entity shall be absolved and
released from all further obligations under this Deedin relation to the Fund arising after
the time it retires or is removed except those which the Corporations Act continues to
impose. and the new Responsible Entity shall and may thereafter exercise all powers
and enjoy all rights and shall be subject to all the duties and obligations as the
Responsible Entity under this Deed as fully as though the new Responsible Entity had
been originally named as a party hereto.
18.5 The Responsible Entity to deliver up books in relation to the Fund
Upon the Responsible Entity ceasing to act as the responsible entity under the Fund, it
shall forthwith deliver to the new Responsible Entity all books, documents, records and
any other property held by or on behalf of the Responsible Entity in the appropriate
form relating to the Fund. The retiring Responsible Entity shall use its best reasonable
endeavours to ensure that any licences or proprietary interests relating to the Fund are
appropriately assigned to the new Responsible Entity to enable it to properly carry out
its obligations and perform its duties and responsibilities in relation to the Fund and this
Deed.
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18.6 Benefit may be payable upon change of responsible entity
The Responsible Entity is entitled to agree with the proposed replacement responsible
entity or the Investment Manager (as the case may be) to be remunerated by, or to
receive a benefit from, the proposed replacement responsible entity or the Investment
Manager (as the case may be) in relation to:
(a)

entering into an agreement to submit a proposal for its retirement to a meeting
of Unitholders, and nominating to the Unitholders the incoming responsible
entity as its replacement; or

(b)

its retirement as responsible entity,
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and is not required to account to Unitholders for such remuneration or benefit.

19. LIMITATION OF UNITHOLDER’S LIABILITY OF UNITHOLDERS
(a)

Subject to this Deed, tThe liability of each Unitholder is limited to their the
amount (if any) which remains unpaid for their Unitsinvestment in the Fund.

(b)

A Unitholder is not required to indemnify the Responsible Entity or if there are
not enough Assets to meet the claim of any creditor thereof against any liability
of the Responsible Entity in respect of the Fund. In the absence of separate
agreement with a Unitholder, the recourse of the Responsible Entity and any
creditor is limited to the Assets.

(c)

Nothing in or under this Deed makes the Responsible Entity the agent of the
Unitholder nor does it create any relationship other than that of beneficiary and
Responsible Entity.

(d)

The Responsible Entity is entitled to be indemnified by a Unitholder or former
Unitholder to the extent that the Responsible Entity incurs any liability for Tax or
User Pays Fees as a result of the Unitholder’s action or inaction, or as a result of
an act or omission requested by the Unitholder or former Unitholder. The
Responsible Entity may redeem some or all of the Units held by a Unitholder to
satisfy any amount of money due to it by the Unitholder.

(e)

Each Unitholder indemnifies the Responsible Entity for all liability incurred by the
Responsible Entity arising directly or indirectly from the Unitholder’s breach of its
obligations to the Responsible Entity
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20. AMENDMENTS TO THIS DEED
(a)

TSubject to any approval required by law, the Responsible Entity shall be
entitled by deed supplemental hereto (which deed may if so expressed have
retrospective operation) to alter, modify, add to or cancel the provisions ofmay
amend this Deed by supplemental deed or replacement deed.

(b)

When amendments take effect is governed by the Corporations Act.

(c)

Approval of Unitholders to any amendment under paragraph (a) or deeming
under paragraph (f) is needed if the Corporations Act requires.
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(d)

While the Fund is an AMIT, then for so long as AMIT Laws require this, the
Responsible Entity must not amend this Deed in any way so that the rights of any
Unitholder to the income and capital of the Fund are materially diminished or
expanded unless approval by special resolution is obtained (or such other
standard as AMIT Laws may allow).
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(e)

(f)

Not withstanding paragraph (c), the Responsible Entity may amend this Deed
without Unitholder approval where such amendments are reasonably required, or
appropriate, to admit the Fund to an official list of any Australian or other
recognized securities exchange (as appropriate).

Formatted: List Paragraph, Indent: Left: 1.27 cm, Hanging:
1.27 cm, No bullets or numbering, Tab stops: Not at 0.95 cm
+ 1.9 cm + 2.54 cm
Formatted: Indent: Left: 0.95 cm, Hanging: 0.95 cm
Formatted: List Paragraph, No bullets or numbering, Tab
stops: Not at 0.95 cm + 1.9 cm + 2.54 cm

If:
(i)

the Corporations Act requires;
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(ii)

the rules of any Australian or other recognized securities exchange (as
appropriate); or
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(iii) the Responsible Entity considers that any relief from the Corporations Act
made available by ASIC a condition of which is that this Deed contain certain
provisions should be complied with,
then those provisions are deemed to be incorporated as so required or for so long
as the Responsible Entity has that view and, to the extent of any inconsistency,
prevail over any other provision of this Deed.
(including this present clause) in such manner and to such extent as may be
required:
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(a) to satisfy the requirement of any statute, ordinance, rule, regulation or by-law
which may be passed and which affects trusts of the nature of the Fund;
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(b) to enable the provisions hereof to be more conveniently, advantageously,
profitably or economically administered;
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(c) in the opinion of the Responsible Entity to correct a manifest error or which is of
a formal technical or administrative nature only;
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(d) by the Responsible Entity, in any respect whatsoever, subject always to the
provisos to this clause 20.1 and the provisions of any applicable law; or
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(e) in accordance with an Extraordinary Resolution passed at a meeting of
Unitholders,
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provided that if the modification is in the opinion of the Responsible Entity adverse to a
Unitholder’s rights, then the modification must be approved by the Unitholder in a meeting of
Unitholders held in accordance with clause 22 of this Deed or otherwise in a manner agreed
between the relevant Unitholder and the Responsible Entity and provided further that any
alteration, modification or addition having the effect of increasing the Responsible Entity’s
remuneration shall not take effect until thirty (30) days’ notice has been given to all
Unitholders.
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(amended by Supp Deed dated 31/08/2006)

21. TERM OF FUND AND TERMINATION OF FUND
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21.1 Term ofWhen the Fund ends
The Term of the Fund ends terminates on the earlier of:
(a)

(a)

the date the Responsible Entity tells Unitholders it terminates;
Formatted: Indent: Left: 1.9 cm, First line: 0 cm

expiration of the Perpetuity Period; and
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(b) the any date upon which the Fund is terminated under this Deed or by law
requires.
21.2 Termination in Responsible Entity’s discretion
If the Responsible Entity gives Unitholders at least three (3) months’ notice of its
decision to terminate Tthe Fund may otherwise , then the Fund will be terminated (but
is not obliged to terminate) in the Responsible Entity’s discretion if:
(a)

there are changes in the market such that the Responsible Entity believes the
Fund will be unable to achieve its investment objectives as set out in the Product
Disclosure Statement; or

(b)

the law allows this to occurwith effect on the termination date specified in that
notice, or, if no termination date is so specified, the day immediately following
the expiry of that notice period.
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21.2A Winding up
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(a)

Winding up of the Fund must commence as soon as practicable after the Fund is
terminated.

(b)

Winding up must be completed as soon as practicable.

(c)

Processing of Redemptions ceases on termination of the Fund (this means that
from this time the Responsible Entity may not exercise any discretion to allow a
Redemption, lodged Redemption requests which are unprocessed lapse and, if
the Responsible Entity determines, Redemption requests processed but awaiting
payment lapse).
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21.B Realising the Fund
The Responsible Entity must properly identify Assets from other property.
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21.3 Procedure on winding up of the Fund
(a)

(Deleted) Subject to this clause 21.3, upon the termination of the Fund:

(i) the Responsible Entity will hold the Net Investment Option Value of each
Investment Option upon trust for the Unitholders in the proportion calculated
as follows:
DA = NIOV x IOP
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Where:
“DA”
is the amount distributable to a Unitholder in respect of the Units
that the Unitholder holds in an Investment Option;

and

“NIOV”

is the Net Investment Option Value of the Investment Option;

“IOP”
is the Investment Option Proportion appropriate to the
relevant Units in respect of the Investment Option;
(ii) the Responsible Entity will hold the Accumulated NTI of the Fund upon trust for
the Unitholders in proportion to their respective amounts of Accumulated NTI; and
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(iii) any amount not falling within (i) or (ii) above will be apportioned on a
basis determined by the Responsible Entity.
(b)

Unless it decides to distribute some or all Assets to Unitholders, tThe Responsible Entity
must sell and realise all realisable Assets and, after payments of liabilities and Costs,
distribute to Unitholders the distributable amounts determined under clause
21.3(a)dispose of them.

(c)

The Responsible Entity may distribute any Asset to any one or more Unitholders in
specie and may for that purpose determine the fair value of the Asset to be distributed.
Any stamp duty payable on an in specie distribution must be paid by the Unitholder
before the distribution is made.

(d)

Fees remain payable and expenses remain reimbursable to the Responsible Entity
during winding up. This is in priority to payments to Unitholders. Without limiting the
foregoing, tThe Responsible Entity is entitled to:
(i)

(ii)
(iii)
(e)

(f)
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be paid from the proceeds all Costs, charges and expenses incurred:
(A)

by the Responsible Entity in connection with the winding up of the Fund;

(B)

by or on behalf of any creditor of the Responsible Entity in relation to the
Fund;

(C)

by or on behalf of any agent, solicitor, banker, accountant or other person
employed by the Responsible Entity in connection with the winding up of
the Fund;

(ii)

an indemnity against the amounts set out in clause 21.3(d)(i); and

following termination of the Fund and until the winding up is completed, its
remuneration provided for in clause 11.

The Responsible Entity may make a distribution only if the relevant Unitholder delivers
to the Responsible Entity any evidence of title required by the Responsible Entity
together with any form or receipt and discharge required by the Responsible Entity.
(Deleted)
In dealing with the Assets after termination of the Fund, the Responsible Entity must
pay or make allowance for and then pay all actual and anticipated liabilities (and this
includes amounts owing in respect of any borrowing or other financial accommodation
which, under the agreements with the lender or provider, have priority to distributions
to Unitholders, as well as the costs associated with winding up the Fund) before any
payment is made to Unitholders. The Responsible Entity may deduct relevant moneys
under clause 6.7(c).

21.4 Distributions
(a)

Subject to the rights and obligations attaching to any Investment Option, the net
proceeds of realising the Assets (or non-cash Assets equal to their value) must be
distributed pro rata to Unitholders according to the number of Units they held at
termination.

(b)

Non-cash Assets can be distributed to some Unitholders or Unitholders in a particular
Investment Option and not others (and the costs related to this are payable from the
amount due to the Unitholder unless the Responsible Entity determines otherwise).
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(c)

The amount or value to be distributed may be reduced to reflect deduction for moneys
owed or unpaid to, or on behalf of, the Responsible Entity under clause 6.7(c).

(e)

The Responsible Entity may distribute proceeds of realisation in instalments.

(f)

Amounts received under clause 9 as Distributable Income are not received in respect of
the winding up of the Fund under this clause 21, even if it occurs at the same time.
Formatted: Font: Not Bold

21.5 Corporations Act requirements
(af)

If and to the extent that ASIC Policy requires, the final accounts of the Fund after
termination must be audited by an Auditor who is independent of the Responsible
Entity.

(b)

(g) Winding up must be consistent with Part 5C.9 of the Corporations Act and
any orders of the court under the Corporations Act. This clause applies despite
anything else in this Deed.

21.6 Provisions continue to apply(h)
Subject to the Corporations Act, the provisions of this Deed continue to apply from the
commencement of winding up until the date of final distribution, but during that period
the Responsible Entity mjust not accept any Applications for Units from a person who is
not an existing Unitholder.

22.

MEETINGS OF UNITHOLDERS

22.1

Convening of meetings

22.2

(a)

(a)
The Responsible Entity may convene a meeting of Unitholders or
Unitholders of an Investment Option at any time to consider any matter,
including resolutions.

(b)

(b)
The Responsible Entity may at any time on requisition in writing of
fifty (50) Unitholders or one-tenth in the number of Unitholders, whichever is
the less, forthwith convene a meeting of Unitholdersmust convene a meeting
if requisitioned or otherwise required to do so as the Corporations Act
contemplates.

Procedure on requisitions
The requisition by Unitholders shall state the objects of the meeting and shall be
signed by the requisitionists and lodged at the registered office of the Responsible
Entity in Victoria and may consist of several documents in like form each signed by
one or more of the requisitionists. If the Responsible Entity does not within
twenty-one (21) days from the date of the requisition being so lodged duly proceed
to convene a meeting, the requisitionists or the majority of them in number may
themselves convene a meeting but any meeting so convened shall not be held after
three (3) months from the date of such lodgement. Any meeting convened under
this clause 22.2 shall be convened in the same manner as nearly as possible as that
in which meetings are to be convened by the Responsible Entity.(Deleted)

22.3
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Notice of Meetings
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(a)

A meeting of Unitholders or a Unitholders of an Investment Option must be
convened by notice sent to every Unitholder entitled to attend and vote at
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the meeting as well as to other persons the Corporations Act requires.
Notices must be resent for adjourned meetings if the Corporations Act
requires.
Formatted: Indent: Left: 2.5 cm, No bullets or numbering

22.4

(b)

Subject to the Corporations Act, the form of the notice, the time and place of
the meeting and the manner in which the meeting will be conducted (for
example, the order of business and proxy mechanics) is determined by the
Responsible Entity.

(c)

For meetings, the Responsible Entity must give at least the notice period
which the Corporations Act requires for the business at that meetingAt least
fourteen (14) days’ notice specifying the place, day and hour of meeting and
the general nature of the business to be transacted and containing such
information as the Responsible Entity may think fit and the terms of any
resolution to be proposed shall be given prior to any meeting of Unitholders.
Such notice shall be given to all Unitholders and the Responsible Entity as
appropriate but the accidental omission to give such notice to or the nonreceipt of a notice of meeting by a Unitholder shall not invalidate the
meeting. The Responsible Entity and any person nominated to represent the
Responsible Entity and any director or secretary, officer, solicitor or auditor of
the Responsible Entity and any counsel instructed by either the solicitor of
the Responsible Entity and the Auditor may attend any meeting of
Unitholders and all such persons shall have the right of audience at any such
meeting.
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(a)
No business shall be transacted at any meeting unless a quorum is
present when the meeting proceeds to business.
The quorum for a meeting of Unitholders or Unitholders of an Investment
Option is at least two (2) Unitholders or Unitholders of the Investment Option
present in person necessary at which an Ordinary Resolution only is to be
proposed shall be at least five (5) persons being or representing by proxy
together holding at least ten per cent (10%) of all Units or Units of that
Investment Option, unless:
(i)

22.5
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Quorums

(b)

(b)
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the Fund or an Investment Option only has one (1) Unitholder who
may vote on the resolution, in which case that 1 Unitholder
constitutes a quorum; or

(ii)
if there is any proposal to remove the Responsible Entity,
then the quorum is at least 2 Unitholders present in person or by
proxy together holding at least 90% of all Units. For the avoidance of
doubt, this quorum does not apply to the voluntary retirement of the
Responsible Entity.
the number of Unitholders as at the date of the meeting carrying the right to
vote at the meeting and for a meeting at which an Extraordinary Resolution
is to be proposed shall be twenty (20) persons being or representing by
proxy at least fifty-one (51) per cent of the number of Unitholders as at the
date of the meeting carrying the right to vote at the meeting.
Where the number of Unitholders who are entitled to attend and vote at a meeting is
less than five (5), the quorum for such meeting shall be all such Unitholders.
Adjournment through failure of a quorum
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If within fifteen (15) minutes from the time appointed for any meeting a quorum is
not present the meeting shallis:

22.6

(a)

if called for the purpose of passing an Ordinary Resolution stand adjourned to
the same day in the next week at the same time and the same placedissolved if
it was convened by Unitholders.;

(b)

if called pursuant to a requisition of Unitholders for the purpose of passing an
Extraordinary Resolution, lapsedissolved if it was to consider any proposal to
remove the Responsible Entity; or

(c)

if called for the purpose of passing an Extraordinary Resolution, otherwise than
pursuant to a requisition of Unitholders, stand adjourned for such period as the
chairperson shall direct, provided that not less than twenty-one (21) days’
notice of the Extraordinary Resolution and of the fact that those present in
person or by proxy will constitute a quorum at an adjourned meeting and
notice of the place, day and hour of such adjourned meeting shall be given to
Unitholders by tadjourned to such time and place as the Responsible Entity
decides.

Quorum at adjourned meetings
At an adjourned meeting the Unitholders or Unitholders of the Investment Option
present in person or by proxy (whatever their number) shall form a quorum. The
Responsible Entity and any person nominated to represent the Responsible Entity
including any director, secretary, officer, solicitor or auditor of the Responsible Entity
and any counsel instructed by either the solicitor of the Responsible Entity and the
Auditor may attend any meeting of Unitholders and all such persons shall have the
right of audience.

22.7

22.8

Chairperson at meetings
(a)

At a meeting convened by Tthe Responsible Entity may appoint a
person nominated by the Responsible Entity (whether a Unitholder or not)
shall preside as chairpersonto chair a meeting of Unitholders. A poll cannot
be called by the Unitholders on the issue of appointment of the chairperson
unless the Responsible Entity agrees. If a chairperson nominated by the
Responsible Entity is not present within fifteen (15) minutes after the time
appointed for holding the meeting, the Unitholders present in person or by
proxy shall choose one of their number to be chairperson of the meeting.

(b)

The decision of the chair personon any matter relating to the conduct of the
meeting (such as who can address the meeting) is final.

(c)

A challenge to a right to vote at a meeting of Unitholders may only be made
at the meeting and must be determined by the chair, whose decision is final.

Determination of questionsVoting
(a)

Every question submitted to a meeting of Unitholders shall be
decidedVoting is by a show of hands, provided thatunless a poll is
demanded.

(b)

Who can demand a poll, and when, is governed by the Corporations Act.

(c)

shall be taken in any case where it is required by this Deed or by law that the
question to be decided by a majority which is measured by a percentage of
votes cast by those present or where a poll be properly demanded and in the
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case of an equality of votes Tthe chairperson of the meeting shall both on a
show of hands and on a poll have a has no casting vote in addition to the
vote or votes (if any) the chairperson may entitled as a Unitholder.
22.9

Voting at meetings
(a)

The value of a vote (oOn a show of hands or every Unitholder who is present
in person or by proxy shall have one vote and on a poll) is governed by the
Corporations Act. every Unitholder who is present in person or by proxy shall
have one vote for each one dollar ($1) in the Total Unit Amount of each Unit
held with the right to vote as at the close of business forty-eight (48) hours
prior to the meeting.

(b)

The Corporations Act governs the number or, on a poll the value, of votes
required to pass a resolution.
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22.10 Voting of Joint Holders
In the case of Joint Holders, the vote of the senior who tenders a vote whether in
person or by proxy shall be accepted to the exclusion of the vote of other Joint
Holders and for this purpose seniority shall be determined by the order in which their
names stand in the Fund Register.
22.11 Voting by a corporationfor a Unitholder
(a)

A corporation may be represented at a meeting by a person
appointed in the manner provided by the Corporations Actbeing a Unitholder
may vote by any officer or representative duly authorised in writing who shall
be entitled to speak, demand a poll, vote, act as proxy and in all other
respects exercise the rights of a Unitholder and shall be recognised as
Unitholder for all purposes.

(b)

A Unitholder which is not a body corporate may be represented at a meeting
by proxy. Proxies are governed by the Corporations Act except that proxies
may be accepted up to the start of the relevant business being considered,
whether at the meeting or any adjournment.
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22.12 Unitholders of unsound mind
A Unitholder of unsound mind or in respect of whom an order has been made by any
court having jurisdiction in lunacy may vote whether on a show of hands or on a poll
by his/her committee, curator bonis or other person in the nature of a committee or
curator bonis appointed by such court and such committee, curator bonis or other
person may on a poll vote by proxy.
22.13 Objections to voting qualifications
No objection shall be raised to the qualification of any voter except at the meeting or
adjourned meeting at which the vote objected to is given or tendered and every vote
not disallowed at such meeting shall be valid for all purposes. Any such objection
made in due time shall be referred to the chairperson of the meeting and that
person’s decision shall be final and conclusive.
22.14 Voting in person or by proxy
Subject to the law, poll votes may be given personally or by proxy and a proxy shall
have the right of audience as a Unitholder.
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22.15 Instrument of proxy
The instrument appointing a proxy shall be in writing under the hand of the appointor
or his or her attorney duly authorised in writing or if the appointor is a corporation
either under its common seal or under the hand of an officer or attorney so
authorised.
22.16 No restriction on proxy
Any person may act as a proxy whether or not that person is a Unitholder.
22.17 Deposit of proxy with Responsible Entity
The instrument appointing a proxy and the power of attorney or other authority (if
any) under which it is signed or a notarially certified copy of such power or authority
shall be deposited with the Responsible Entity not less than two (2) clear days before
the time appointed for holding the meeting or adjourned meeting at which the
person named in the instrument proposes to vote and in default the instrument of
proxy shall not be treated as valid.
22.18 Validity of proxy notwithstanding revocation
A vote given in accordance with the terms of an instrument of proxy shall be valid
notwithstanding the previous death or insanity of the Unitholder or revocation of the
proxy or of the authority under which the proxy was executed unless notice in writing
of such death, insanity or revocation as aforesaid shall have been received by the
Responsible Entity before the commencement of the meeting or adjourned meeting
at which the proxy is used.
22.19 Declaration of result by chairperson
(a)

At any meeting of Unitholders unless a poll is demanded by the chairperson of the
meeting or by at least five (5) Unitholders present in person or by proxy entitled to
vote on the proposed resolution or Unitholders present in person or by proxy who
could cast more than five percent (5%) of the number of votes that could be cast at
the meeting on a poll, a declaration by the chairperson of the meeting that the
resolution has been carried or carried by any particular majority or lost or not carried
by any particular majority shall be conclusive evidence of the fact.
Formatted: Font: 10 pt

(b) A poll may be demanded either before or after any question is put to a show of
hands. (Deleted)
22.20 Polls
If at any meeting a poll is demanded as aforesaid, it shall be taken in such manner
and either at once or after an adjournment as the chairperson of the meeting directs
and the result of such poll shall be deemed to be the resolution of the meeting at
which the poll was demanded. The demand for a poll may be withdrawn. (Deleted)
22.21 Adjournment of meetings
The chairperson of a meeting may with the consent of any meeting of Unitholdershas
power to adjourn the a meeting from time to time and from place tofor any reason to
such place and time as the chairperson thinks fit. A poll cannot be called by
Unitholders on the issue of adjournment unless the Responsible Entity agrees.
22.22 Time for taking a poll
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Any poll demanded at any meeting of Unitholders on the election of a chairperson or
any question of adjournment shall be taken at the meeting without adjournment.
The demand for a poll shall not prevent the continuance of the meeting or the
transaction of any business other than the question on which the poll has been
demanded.(Deleted)
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22.23 Effect of resolution
A resolution (whether an Ordinary Resolution or an Extraordinary Resolution) passed
at a meeting of Unitholders duly convened and held in accordance with this Deed
shall be bindsing upon all Unitholders or Unitholders of an Investment Option
whether or not they were present or not present at such the meeting and each of the
Unitholders and the Responsible Entity shall be bound to give effect thereto
accordingly provided that no resolution of Unitholders shall be binding upon the
Responsible Entity so far as such resolution would require the making of any
Investment or the retention of any Investment in any case where the Responsible
Entity has certified in writing to the chairperson of the meeting that making of such
Investment or the retention of such Investment would in its opinion not be in the
interests of the Unitholders or of the Unitholders who would be affected by that
resolution.
22.24 Alteration of Deed
Without limiting the provisions of clause 20, or the rights or discretions herein
conferred, a meeting of Unitholders shall have the power by Extraordinary Resolution
or to assent to any alteration, addition, modification or cancellation proposed by the
Responsible Entity of or to any of the provisions of this Deed and to authorise the
Responsible Entity to concur in and execute any supplemental deed embodying any
such alteration, addition, modification or cancellation provided that the Responsible
Entity shall not be required to do so where it considers that such alteration, addition,
modification or cancellation may adversely affect the rights of any Unitholder to a
material degree. (Deleted)
22.25 Minutes of meetings
The mMinutes for all resolutions passed and proceedings held at everyof a meeting of
Unitholders or a Unitholders of an Investment Option shall be made and duly entered
in a book to be provided for that purpose by the Responsible Entity and any such
minute as aforesaid if purporting to be signed by the chairperson of the meeting at
which the resolutions were passed or proceedings held or by the chairperson at the
next succeeding meeting (if any) of Unitholders shall be are conclusive evidence of
the matters therein stated, and untilunless the contrary is proved, every such
meeting in respect of the proceedings of which minutes have been made shall be
deemed to have been duly held and convened and all resolutions passed thereat or
proceedings to have been duly passed and held.
22.26 Meetings by application of Unitholders
The Responsible Entity will within twenty-one (21) days after an application (being an
application by not less than fifty (50) or ten percent (10%) in number, whichever is
the less, of the Unitholders) is delivered to the registered office of the Responsible
Entity by sending notice by post of the proposed meeting at least seven (7) days
before such proposed meeting to each Unitholder at his or her last known address or
in the case of Joint Holders to the Joint Holder whose name stands first in the Fund
Register, convene a meeting of Unitholders for the purposes of laying before the
meeting the accounts and balance sheet which were laid before the last preceding
annual general meeting of the Responsible Entity or the last audited statement of
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accounts of the Responsible Entity and for the purpose of giving the Responsible
Entity such directions as the meeting thinks proper. (Deleted)

Formatted: Font: Bold

22.27 Conduct of meeting convened by Unitholders
Every meeting convened pursuant to clause 22.26 shall be held at the time and place
specified in the notice, being a time not later than two (2) months after the giving of
the notice, under the chairpersonship of such person as is appointed in that behalf by
Unitholders present at the meeting or where no such appointment is made, under the
chairpersonship of a nominee of the Responsible Entity and shall be conducted in
accordance with the provisions of this Deed or insofar as this Deed makes no
provision as directed by the chairperson of the meeting. (Deleted)
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22.28 Procedural irregularities
A meeting of Unitholders or Unitholders of an Investment Option, any notice of
meeting or any proceeding at a meeting is not invalidated because of the accidental
omission to give notice of the meeting or the non-receipt of the notice or because of
any procedural irregularity (including as defined by section 1322 of the Corporations
Act).
22.29 Non-physical meetings
Subject to the Corporations Act, the Responsible Entity may hold meetings any way it
determines (for example, phone hook-up, video conference, electronic voting, circular
resolution or the necessary Unitholders agreeing in writing (this includes e-mail and
fax)).
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23. COMPLAINTS HANDLING
23.1 Right to complainAssistance and information
Regardless of whether the complaint is from a retail client or a wholesale client (as the
Corporations Act defines those terms):
(a)

The Responsible Entity must provide aA Unitholder with all reasonable assistance
and information that the Unitholder may reasonably require for the purpose of
making a complaint and understanding the complaints handling procedures
adopted who is dissatisfied with the Fund or a service provided by the
Responsible Entity; and

(b)

A Unitholder lodging a complaint in relation to the Fund is entitled to complain
tomust provide the Responsible Entity with all information the Responsible Entity
may require in order to properly deal with and resolve the complaint.
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23.2 Complaints procedurefrom wholesale clients
This clause 23.2 applies to Unitholders who qualify as wholesale clients only. The
Responsible Entity must apply the following procedure in relation to complaints:
(a)

(a)
A Unitholder may by notice in writing to the Responsible Entity (or by
such other method as the Responsible Entity may approve) lodge a complaint in
relation to the Fund (this date is C+0 days).

(b)

The Responsible Entity must:
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(i)

if the complaint is verbal, record the complaint and the date it was
received in a register maintained for that purpose and acknowledge the
complaint immediately (that is, at the time the complaint was made
verbally, being C+0 days); and

(ii)

if the complaint is in writing, immediately (or if this is not possible, as
soon as practicable but not later than C+14 days) send the Unitholder an
acknowledgment of receipt of the complaint,

and advise of the general procedures the Responsible Entity anticipates it will
follow. Notwithstanding the foregoing, the Responsible Entity must properly
address the complaint promptly in accordance with its degree of urgency
(including applying adequate resources).
(c)

The Responsible Entity must use reasonable endeavours to deal with and resolve
a complaint as soon as practicable after C+0 days.

(d)

The Responsible Entity must as soon as practicable after C+0 days inform the
Unitholder by notice in writing of:
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(i)

its decision in relation to the complaint; and

(ii)

the remedies available (if any) to the Unitholder in relation to the
complaint.

(e)

The Responsible Entity is not required to give the Unitholder the reasons for its
decision in relation to a complaint.
the Responsible Entity will from time to time designate certain of its officers, employees or
agents to be responsible for handling complaints;
(b)

the Responsible Entity will ensure, that receipt of a complaint is acknowledged
immediately by whatever means of communication the Responsible Entity deems
to be appropriate having regard to the method by which the complaint was
received, and that a Unitholder making the complaint (“the Complainant”) is
treated courteously;

(c)

the Responsible Entity will ensure that a complaint is considered, and if possible,
resolved, within a reasonable time or within such other time as the law may
require in a manner that is fair to the Complainant and the Responsible Entity or
its officers or employees against whom the complaint is made;

(d)

the Responsible Entity will develop and implement policies and remedies for
complaints in accordance with its legal obligations and industry practice with the
outcome that a resolution of a complaint results in a remedy appropriate to the
nature of the complaint and any such policies may include:

(e)

(i)

payment of any moneys due to, and refunds of any moneys paid by, a
Complainant;

(ii)

reasonable compensation for any loss suffered by a Complainant; and

(iii)

provision of information or an apology; and

if a complaint is not resolved within the time contemplated in clause 23.2(c), or
the Complainant is not satisfied with its resolution, the Responsible Entity or
Complainant (as the case may be) must be referred to an external complaints
resolution scheme approved by the Commission of which the Responsible Entity
is a member.
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23.3 Responsible Entity to be a member of an external complaints resolution
schemeComplaints from retail clients
The Responsible Entity must at all times be and remain a member of an external
complaintscomply with the dispute resolution scheme approved by the
Commissionrequirements in section 912A(2) of the Corporations Act when dealing with
Unitholder complaints received from retail clients.

24. MISCELLANEOUS PROVISIONS
24.1 Service of noticesCommunications
Formatted: Normal, Indent: Left: 0 cm, First line: 0 cm,
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(a)

Subject to the Corporations Act:
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(i)
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formal communications between Unitholders and the Responsible Entity
(and the other way) must be in writing (this includes e-mail and facsimile);
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(ii) communications to a Any notice required to be given to Unitholders by the
Responsible Entity hereunder shall be deemed to have been duly given if it
is in writing and:
(i)

delivered or sent by ordinary post, courier or airmail in a properly pre-paid
or franked envelope addressed tomust be sent to the Unitholder at the
Unitholder’s physical or electronic address (cheques may be given to the
Unitholder or to anyone the Responsible Entity does not doubt to be
authorised by the Unitholder or sent to the Unitholder’s physical at the
address) appearing in the Fund Register; andor

(iii)

communications sent by facsimile transmission to the facsimile number of
the Unitholder notified to the Responsible Entity by the Unitholdermust be
sent to the Responsible Entity at the last advised physical (or if the
Responsible Entity allows) electronic address (for example, as advised on a
website or in the Product Disclosure Statement).; or

(iii) if approved by the Responsible Entity, by electronic means rather than paper
form including e-mail or other electronic messaging system and executed
or completed in such manner, and in accordance with the requirements, as
determined by the Responsible Entity.
(b) Communications:
A notice is regarded as being given by the sender and received by the addressee:
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(i)

if by personal deliverydelivered, are taken to be received when delivered
to the addressee;
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(ii)

if by post, are taken to be received the next Business Day; the third day
following the day when it is posted unless the postal address of the
addressee is outside Australia in which case, the fourteenth day following
the day when it was posted;
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Not at 2.54 cm

(iii)

if by facsimile, are taken to be received 1 hour after receipt by on
production of a transmission report by the machine from which the
facsimile was sent, which indicates that the facsimile was sent in its
entirety to the facsimile number of the addressee notified to the sender of
confirmation of successful transmission; andor
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(iv)

by email, are taken to be delivered 1 hour after sending provided that the
sender does not doubt successful receipt. Proof of actual receipt is not
required. if by electronic messaging system that the Responsible Entity has
approved for the purposes of providing notices under this Deed that
contains a delivery verification function, the generation by that electronic
messaging system of a delivery verification notice or log entry, or other
confirmation;

but if the delivery or receipt is on a day which is not a Business Day or is after
4-00 p.m. (addressee’s time), it is regarded as received at 9-00 a.m. (addressee’s time) on
the following Business Day.
(c)

(c) A notice or other communication to Joint Holders is validly given if it is given
only to the Joint Holder whose name appears first on the Fund Register.

(d)

Unless the Responsible Entity does away with this requirement, communications
to the Responsible Entity must carry the actual, facsimile or electronic signature
of the Unitholder or someone they authorise.

(e)

The Responsible Entity can rely on signatures if it has no reason to doubt the
authenticity or genuineness.

(f)

The Responsible Entity may assume that an email has been sent by the apparent
sender and has arrived uncorrupted if it has no reason to doubt these things.

(g)

Subject to the Corporations Act, a document may be sent to a Unitholder
electronically, or in place of sending it, an electronic link may be sent.

(h)

Unitholders must keep their details up to date and in a timely way give the
Responsible Entity all information it reasonably requires relating to their
investment and to allow the Responsible Entity to perform its functions (for
example, to satisfy anti-money laundering laws).
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24.2 Method of pPayments from the Fund, repayment or Redemption
(a)

The Responsible Entity determines the procedures for payments to Unitholders
(for example it can pay by cheque or electronic payment) and may change them
from time to time. If payment is made in accordance with the Responsible
Entity's procedures (including a Unitholder’s instructions), a Unitholder will have
no recourse to the Responsible EntityAny money payable by the Responsible
Entity to a Unitholder under this Deed may be paid by a crossed “not negotiable”
cheque made payable to the Unitholder and posted to the Unitholder’s address
registered with the Responsible Entity.

(b)

A Unitholder, with the consent of the Responsible Entity may nominate in writing
(or in such other manner approved by the Responsible Entity) that money owing
to it under this Deed be paid by cheque or otherwise into a designated account
with a financial institution or to a nominated personOnly whole cents need be
paid – any balance becomes an Asset.

(c)

A cheque issued to a Unitholder which is presented and paid, or where the
payment is to a financial institution or nominated person, payment to the
institution or person,Payment to any one of joint Unitholders discharges the
Responsible Entity in respect of the paymentfrom the obligation to pay.

(a)

(d) The Responsible Entity may determine that any cheque not presented within
three (3) months, or any cheque which is returned, is cancelled. If the
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Responsible Entity so determines in respect of the cheque drawn in payment of
any amount owing to a Unitholder under this Deed, then (unless the Responsible
Entity determines otherwise) the amount of the cheque is to beUnsuccessful
payments can be re-invested. Units of a particular Investment Option issued for
reinvested payments are priced using the Issue Price next calculated after the
attempt to pay was unsuccessful in additional Units on the basis and with effect
at the time determined by the Responsible Entity.
Formatted: Indent: Left: 2.22 cm, First line: 0 cm

(b)

If under any agreements with a lender or provider of financial accommodation
the Responsible Entity must use capital or income to make payments to the
lender or provider in priority to Unitholders, then the Responsible Entity may do
this.

(c)

The Responsible Entity has a first and paramount lien over all of a Unitholder’s
Units in respect of any moneys to which the Responsible Entity is entitled under
this Deed. This lien extends to distributions from time to time declared in
respect of any such Units. The registration by the Responsible Entity of any
transfer of any Units in respect of which it has a lien automatically terminates the
lien in respect of those Units.
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24.3 Deed legally bBinding conditions
The terms and conditions of this Deed and any supplemental deed are binding on the
Responsible Entity, each relevant present and future Unitholder and any other person
claiming through any of them as if each was of them had been a party to this Deed and
each supplemental deed.
24.4 Copy of this Deed
A copy of this Deed shall at all times during normal business hours be made available
by the Responsible Entity at its main business office for inspection by Unitholders and
prospective Unitholders who shall be entitled to receive from the Responsible Entity a
copy of this Deed on payment to the Responsible Entity of such sum as the Responsible
Entity may from time to time determine deem reasonable in order to cover the costs of
reproduction.
24.5 Governing law and jurisdiction
This Deed must be interpreted in accordance with the laws of New South Wales. The
parties submit to the non-exclusive jurisdiction of the courts there. The rights liabilities
and obligations of the Responsible Entity and the Unitholders are governed by the law
of Victoria and any proceedings to enforce such rights, liabilities or obligations may be
taken in the courts of that State.
24.6 Severability
(a)

If the whole or any part any provision of this Deed shall be construed so as
to beis void, illegal or invalid unenforceable in a jurisdiction, it is severed for that
jurisdiction.

(b)

Tthe legality or validity or the remainder of this Deed shall not be affected
thereby. Any illegal or invalid provisions shall be severable and all other
provisions shall remain inhas full force and effect and its validity or enforceability
in any other jurisdiction is not affected.
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(c)

This clause has no effect if the severance alters the basic nature of the Fund or is
contrary to public policy.
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24.7 Other documents
A document does not become part of this Deed by reason only of that document
referring to this Deed or vice versa, or any electronic link between them.
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24.8 Excluded obligations
Except as required by the Corporations Act, all restrictions on the exercise of the
Responsible Entity’s powers or the obligations of the Responsible Entity which might
otherwise be implied or imposed by law or equity are expressly excluded to the extent
permitted by law, including without limitation any such restriction or obligation of the
Responsible Entity in its capacity as responsible entity of the Fund arising under any
statute.
24.9 AMIT Laws
While the Fund is an AMIT, then for so long as AMIT Laws require this, any discretion
exercised by the Responsible Entity must not result in the rights of each Unitholder to
the income and capital of the Fund being materially diminished or expanded.
24.10 Corporations Act prevails to the extent of the inconsistency
Despite anything in this Deed, to the extent that a clause of this Deed is inconsistent
with the provisions of the Corporations Act which applicable to Registered Schemes,
that provision is of no effect to the extent of the inconsistency, but not otherwise.
24.11 GST
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(a)

Consideration for supplies under or in connection with this Deed (including the
supply of any goods, services, rights, benefits or things) do not include any
amount referable to GST.

(b)

If the Responsible Entity is or becomes liable to pay GST in respect of any supply
then (in addition to any fee, other amount or consideration payable to the
Responsible Entity in respect of the supply), the Responsible Entity is entitled to
be paid an additional amount on account of GST.

(c)

The amount is calculated by multiplying the fee, amount or consideration for the
part of the supply which is a taxable supply for GST purposes by the prevailing
rate of GST.

(d)

The Responsible Entity is entitled to be reimburse or indemnified for such amount
of GST out of the Assets.
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Alan Brian Rimmer

Jaye Annette Gregory

Director

Director/Secretary

ALAN BRIAN RIMMER

JAYE ANNETTE GREGORY

Name (Please print)

Name (Please print)

Sheridan Perriam

Sheridan Perriam

Witness

Witness
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SCHEDULE 1
Reimbursement of Establishment and Administrative Costs
(clause 12)
All Costs in connection with:
(a)

the preparation, approval, execution and stamping of this Deed and any amending
deeds;

(b)

the preparation, approval, registration, printing, promotion and distribution of any
Product Disclosure Statement or other promotional or explanatory material issued by
the Responsible Entity in respect of the Units and the preparation, registration, printing,
promotion and distribution of any documents required by law to be prepared in respect
of the Fund;

(c)

the acquisition, registration, custody, holding, management, supervision, repair,
maintenance, valuation, sale of or other dealing with an Asset (or attempting or
proposing to do so) and the receipt, collection or distribution of income or other Assets,
including without limitation exercising rights attached to Assets;

(d)

raising money or otherwise obtaining financial accommodation, including but not
limited to, interest on borrowings and discounts and fees in respect of bill facilities and
any Taxes payable in respect of such raising of money or obtaining financial
accommodation;

(e)

convening or holding meetings of Unitholders and carrying out the directions of the
meetings;

(f)

the retirement or removal of the Responsible Entity and the appointment of another in
its place, including the amounts payable by one as a consequence of the retirement or
the removal of another;

(g)

the establishment and maintenance of accounts and the Fund Register and the
calculation of Income Amounts and Distributable Income;

(h)

the establishment and administration of the Fund including:

(i)

(i)

computer operation, development and data processing;

(ii)

computer experts’ fees and expenses; and

(iii)

office expenses including the costs of postage, transaction advices, accounts,
distributions statements, notices, reports and other documents sent to
Unitholders under this Deed (including providing a copy of this Deed to a
Unitholder);

the Costs of any Custodian , actuary, adviser, expert, agent, delegate, solicitor,
barrister, tax adviser, contractor, valuer, accountant or auditor, including any one who
is an Associate of the Responsible Entity;

(j)

all Taxes;

(k)

all fees payable to the CommissionASIC or other regulatory body;

(l)

all Costs (including the Costs of obtaining advisory opinions) in anticipation of or in
connection with any action, suit or proceeding relating to the interpretation and
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construction of this Deed or any provision of this Deed or against the Responsible
Entity;
(m)

the preparation and lodgement of any material with any governmental and regulatory
agency under any enforceable law;

(n)

the establishment and administration of any borrowing facility permitted under this
Deed; and

(o)

termination of the Fund or the Redemption of any Units in respect of a Unitholder;

(p)

issuing of Units;

(q)

market research;

(r)

licensing;

(s)

insurance;

(t)

travel and accommodation;

(u)

hedging costs;

(v)

bank charges and telegraphic transfers;

(w)

compliance and compliance committee costs;

(x)

the payment of fees and expenses to investment managers of underlying funds that
the Fund invests in, including without limitation performance fees; and

(y)

such other expenses as the terms of issue contemplate from time to time.
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SCHEDULE 2
(deleted)
Details of Fund
1.

Entry Fee
In respect of each payment made in the Application for the acquisition of Units in the
Fund, the greater of $100 and 2.5% of the Application Amount.

2.

Minimum Application Amount
$2,000 in respect of each initial Application for Units in the Fund and in the acquisition
of additional Units with a minimum of $500 in respect of each Investment Option to
which the applications relate, except in the case of the acquisition of additional Units
through the Savings Plan where the Minimum Application Amount in respect of each
additional Unit acquired is $200.

3.

Minimum Unit Value
$1,000.

4.

Prescribed Time
3.00 p.m.

5.

Transaction Date
Friday in each week.

6.

Initial Investment Options
Defensive Portfolio
Growth Portfolio
Australian Equities Portfolio

7.

Distribution Calculation Date
30 June, 30 September, 31 December and 31 March respectively in each year..

8.

Redemption Charge
In respect of each Unit that is Redeemed by a Unitholder, the greater of $100 and
2.5% of the sum of the applicable values of factor “V” in the definition of “Redemption
Amount”.

9.

Responsible Entity’s remuneration
The Responsible Entity is entitled to the following amounts as remuneration for its
services as Responsible Entity:
(a)

Investment Option Charges: A monthly fee (plus any GST payable in respect
of the supply of the Responsible Entity’s services) in respect of each Investment
Option equal to a percentage of the sum of:
(i)

the relevant Net Investment Option Value; and

(ii)

the Investment Option Share of the Accumulated NTI of the Fund,

81

calculated as at the close of business on the last Transaction Date in each month
before deducting any fee under this paragraph 10(a).
In the case of the initial Investment Options, the applicable monthly percentage
is 0.175% and in the case of each subsequent Investment Option the monthly
percentage will be that determined by the Responsible Entity as at the date the
Investment Option is established or, if no percentage is so specified, 0.175%.
The fee becomes payable to the Responsible Entity on the last day of each
month and must be paid to the Responsible Entity within seven (7) days.

10.

(b)

Entry Fees: A fee equal to each Entry Fee. This fee becomes payable to the
Responsible Entity upon the acceptance (or deemed acceptance) of an
Application for the issue of Units or acquisition of additional Units in the Fund,
and must be paid to the Responsible Entity within seven (7) days after the end of
the month in which it becomes payable.

(c)

Redemption Charges: A fee equal to each Redemption Charge. This fee
becomes payable to the Responsible Entity upon each Redemption of a Unit and
must be paid to the Responsible Entity within seven (7) days after the end of the
month in which it becomes payable.

(d)

Switching Charge: A fee of the greater of $100 and 2.5% of the sum of the
applicable values of factor “SRA” in the definition of “Switching Amount” in
respect of each application to Redeem a Unit which is accepted (or deemed
accepted) by the Responsible Entity. This fee becomes payable to the
Responsible Entity upon the acceptance (or deemed acceptance) of an
application to Redeem a Unit, and must be paid to the Responsible Entity within
seven (7) days after the end of the month in which it becomes payable.

(e)

Savings Plan Charges: (Paragraph deleted by Supp Deed dated
09/07/03)

(f)

Cheque Dishonour Charges: A fee of $100 in respect of each cheque given to
the Responsible Entity by or in respect of a Unitholder which is dishonoured on
presentation. This fee becomes payable to the Responsible Entity upon a cheque
being dishonoured and must be paid to the Responsible Entity within seven (7)
days after the end of the month in which it becomes payable.

Indexation of fees and charges
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Each fee or charge which is expressed in this Deed as a dollar amount (including without
limitation the respective amounts specified in paragraphs 1, 8, 9(d) 9(e) and 9(f),
of this Schedule 2 will be re-determined on the first day of each Financial Year
(“CPI Review Date”) in accordance with the following formula:
NA = PA x NCPI
PCPI
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Where:
“NA”

is the amount applicable after the determination.

“PA”

is the relevant amount in force immediately before the CPI Review Date.

“NCPI”
is the CPI last published before the CPI Review Date, subject to a minimum of
PCPI as at the CPI Review Date;
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“PCPI”

is the CPI last published before the immediately preceding CPI Review Date or, in
the case of the first re-determination under this paragraph 11 after the
establishment of the Fund, the CPI last published at least 12 months before the
first CPI Review Date; and

“CPI”

is the Consumer Price Index (All Groups) published by the Australian Bureau of
Statistics but, if that Index ceases to be published, it means an index determined
by the Responsible Entity as reflecting changes in the cost of living in Melbourne.

